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Introduction

This book attempts to define the nature and main characteristics of the legal
thought of Imam Ja‘far al-Sadiq, a preeminent religious scholar and jurist
of Medina in the first half of the second century of the Muslim calendar
(mid-eighth century CE).

During the reign of the Umayyad caliphate, which ruled the Muslim world
from 41 to 132 AH (662-750 CE), various trends in legal interpretation and
reasoning emerged, mainly in the Hijaz and Iraq. A generation of jurists with
circles of devoted students and the subsequent debates and disputes between
supporters of rival positions gradually turned these trends into brands and,
over a few further decades, into local schools of legal interpretation. Some of
these local schools managed to attract followers beyond their lands of origin
and spread to other parts of the Muslim world. Each of these schools is usu-
ally identified by the name of the prominent jurist in early Islam who started
or led the trend that the school represents. The schools made invaluable con-
tributions to the legal thinking of the young Muslim community. A few sur-
vived the test of time, formed vast communities of followers, and continued
to inform the Muslim legal mind down to our time.

The school that is the focus of the present study emerged in the late
Umayyad period. Its eponym was Imam Abu ‘Abd Allah Ja‘far b. Muhammad
al-Sadiq, a highly respected jurist of Medina who was also a revered mem-
ber of the House of the Prophet (ahl al-bayt), as was known to his contem-
poraries. Ever since his lifetime, the school has been known as the Ja‘fart
school, and its adherents are known as the Ja‘faris.! Like all other schools
of Islamic law, it developed over time into a well-established school with a
specific legal theory and distinctive methods of analysis. The school embod-
ies a living tradition that endured for thirteen centuries and presently has
more than two hundred million followers worldwide, and its legacy is

1 For some of the earliest references to the name from the time of Ja‘far al-Sadiq to later in the
second century, see the reports in Kulayni, Kafi, 2:77, 636 (also 2:233, 5:467); Kashshi, Rijal,
162,255, 306; Qadi Nu‘man, Da‘@im al-Islam, 1:73 (also 1:71, 82 [in which the word Ja fariyya
is obscured as fulaniyya]; Qadi Nu‘man, Sharh al-akhbar, 3:504); Ibn Babawayh, Faqih, 1:251.
See also Himyari, Qurb al-isnad:, 357. For some early non-Shi references, see, for instance, Aba
Tammam, Diwan, 3:242; Ibn Qutayba, Ma‘drif, 215; Ibn ‘Abd al-Barr, Tamhid, 2:66.
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2 Text and Interpretation

preserved in thousands of books conveying the ideas of a long list of orig-
inal legal thinkers. In the two areas of legal interpretation and contract in
particular, this tradition has expanded to a degree unmatched by any of its
counterparts in the Muslim legal tradition.

Numerous works in different languages, including a 1984 English mono-
graph by the present author? have appeared in the past half century to
introduce this school of Islamic law, its history, legal theory, and contents.
All of this literature, however, has focused on later stages of the school in
its developed and expanded form. The goal of the present study as an essay
in intellectual history is to show how the school began and to sketch the
background and past that it represented.

g

There are other aspects of the character of Imam Ja‘far al-Sadiq that this
study will not touch upon. The most important is his leadership of the Shi‘a
Muslim community of his time and its recognition of him, to the present
day, as the sixth Imam from the House of the Prophet. This matter is too
well known to require deep explanation. The following paragraph provides
a brief summary for readers who may require it:

For the first twenty years after the death of the Prophet in the year 11,
the community remained united under rulers commonly known as caliphs.
A protest by some members of Muslim society against certain administra-
tive policies of the third caliph, ‘Uthman b. ‘Affan (r. 24-35), got out of hand
and ended with his killing, but the hostility between his supporters and
opponents continued and culminated in a civil war during the caliphate of
‘Ali b. Ab1 Talib (r. 35-40), which broke the unity of the Muslim community.
The civil war subsided after ‘Ali’s assassination and the accession to the
caliphate of his rival and opponent, Mu‘awiya (r. 41-60), who assumed rule
over the entire Muslim community and established the Umayyad dynasty,
which subsequently governed the lands of Islam for close to a century. How-
ever, support for ‘All and his descendants and hopes that they would one
day come to lead the community again did not die away. The supporters
of the “Alids’ cause® were involved in a number of unsuccessful uprisings
against the Umayyads. The latter, for their part, chased and prosecuted the
supporters of the ‘Alids in a ruthless manner, as is well known to students
of the history of Islam.*

2 Modarressi, Introduction to ShiT Law.

3 “Those who have affection for us” (ahl mawaddatina), as they were called by Ja‘far al-Sadiq in
areport in ‘All b. Ibrahim, Tafsir, 1:67.

4 The first civil war as an historical event thus ended with the establishment of the Umayyad

dynasty. However, the pro-‘Uthman versus pro-‘All conflict had an enduring effect on Mus-
lim society. In a statement quoted from Ja‘far al-Sadiq in Kulayni, Kafi, 8:159, he advised his
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Introduction 3

As the most learned and esteemed member of the House of the Prophet
in his time,’ Ja‘far al-Sadiq was the focus of both public reverence and gov-
ernmental jealousy and suspicion for most of his life. His supporters were
not limited to proponents of the ‘Alids’ cause, who were by then known as

followers not to mention the name of “Ali in public in order to protect themselves from harm,
given the general pro-‘Uthman sentiment of the time:

abloy o 53 e agll] il 3t ) LI OB 2k Lo S35 ST
Beware of mentioning ‘Al and Fatima, for people detest nothing more than mention
of “All and Fatima.
See further Ibn Abi al-Hadid, Sharh Nahj al-balagha, 11:44-45 (quoting the historian Abu
al-Hasan ‘Ali b. Muhammad al-Mad&’ini [d. 225] in his Kitab al-Ahdath).
5 See, for instance, the letter that his contemporary caliph, Mansiir, wrote to another member
of the House with a claim to the caliphate, Muhammad b. ‘Abd Allah al-Nafs al-Zakiyya:
.&c@.\.i;‘x;g\‘)iﬁb@éﬁdg\ﬁj.whyépcﬂw?&\dy)SL’@).MQ(SJ.A.\BLA)
e ) J2e Yy
No one born among you after the death of the Messenger of God was more virtuous
than ‘All b. al-Husayn. After him, no one among you was like his son Muhammad
b. “Alj, nor like his son Ja‘far (Ibn ‘Abd Rabbih, al-‘Iqd al-farid, 5:82-83; Mubarrad,
Kamil, 4:119; Tabari, Ta’rikh 7:569-70).
The letter was written before 145 and thus during the lifetime of Ja‘far al-Sadiq, who passed
away in 148. See also how the caliph received Ja‘far when he was brought to the caliph’s
presence by his order, as reported by one of the caliph’s close associates:

) o o o a2 i o G Dgatll] e 1B ) ) s o2 Al 50 155
odes .:\"‘\} aBlad ) e L) diiy ygaeil) ) coadp Heldls (Cihd u\yslbf:' 4
s o dne dderB cade Loy 5ya0 o oty Jar 485 a8 ydo ) e g

[Ruzam, client of Khalid b. “Abd Allah al-Qasri:] Mansir sent me to bring Ja‘far b.
Muhammad b. ‘Ali b. al-Husayn b. ‘Ali b. Abi Talib to him, so I did. When we arrived
at Mansur’s doorstep and [the name of] “Ja‘far b. Muhammad” was announced, he
[Mansiir] upon hearing the name immediately ordered the doors to be opened and
the curtains to be raised and came out to the front yard to welcome him, [where he]
embraced him, took him by the hand, then led him to the upper part of his sitting
place, and had him sit with him on his seat while [Mansiir] had his hand upon his

chest and inclined towards him (Raqqam al-Basri, al-‘Afw wa’l-i‘tidhadr, 2:568-69).

And the caliph’s comments when he received news of Ja‘far’s death:
) alero! 20 O o Bolis (s zala o) Sl IESH 5312 14 1 U 20 O Vinr )
Ll o) e 08
Ja‘far was among those about whom God said, “Then We allowed the Book to be
inherited by those of Our servants whom We chose.” He was among those whom
God chose and of “those who took the lead in good deeds” (Ya‘qubi, Ta’rikh, 2:383.
The quotation is from Qur’an 35:32).
See also the following comments about him:

whagd oy dol it Slad el 235 5 1) 3S
God granted you an excellence that no one among your family shares with you

(Kulayni, Kafi, 1:358-59 quoting ‘Abd Allah b. al-Hasan, father of the abovemen-
tioned Muhammad b. ‘Abd Allah al-Nafs al-Zakiyya).
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4 Text and Interpretation

the Shi‘a—shorthand for an earlier name, Shi‘at ‘Ali—and who held spe-
cific theological doctrines and historical views about the past. Others® also
believed that Ja‘far had a better claim to the caliphate than his contempo-
rary caliphs did. Even though he never claimed the position for himself,
the Shi‘a considered him to be the legitimate ruler of the Muslim commu-
nity as heir and successor to the Prophet, not only as the bearer of true
knowledge of religion but also as the rightful leader of the community. The
absolute majority of the Shi‘a thus venerate him as the sixth Imam of their
doctrine, following “Alj, his two sons Hasan and Husayn, Husayn’s son ‘All
Zayn al-‘Abidin, and the latter’s son Muhammad al-Bagir.

Certain supporters of the House of the Prophet had esoteric inclinations’
and attributed supernatural qualities to Ja‘far al-Sadiq and other Imams,
including unlimited knowledge and knowledge of the unseen. He consis-
tently condemned these claims in the strongest possible terms. Such sup-
porters wrote, but ascribed to him, numerous books and reports on the

o) A e Bl ke 32 oy e J) et 13] oS 1 B r\u\jl\&;_‘!ab.@.o
[‘Amr b. Abi al-Miqgdam:] Whenever I looked at Ja‘far b. Muhammad, I knew that
he was a descendant of the prophets (Ibn ‘Adi, Kamil, 2:556; thence, Mizzi, Tahdhib
al-Kamal, 5:78; Dhahabi, Siyar a‘lam al-nubal@’, 6:257).
He was the best of people and the most knowledgeable about God’s religion
(Ya“qubi, Ta’rikh, 2:381).
[ heard my father say “Ja‘far b. Muhammad is reliable. One does not ask about the
likes of him” (Ibn Abi Hatim, al-Jarh wa’l-ta‘dil, 2:487).
.9\,,4_9‘ 59 mr.} @3 ;,\._AJ\ J_h‘\ lalw oo of
He was one of the masters of the House of the Prophet in religious law, knowledge,
and excellence (Ibn Hibban, Thigat, 6:131).
by 3 eala o d OF
He was master of the Bant Hashim in his time (Dhahabi, 7bar, 1:209).
ol gz Ol 1S Bolo % (DI A o
One of the leading luminaries, pure, virtuous, great in stature, and master of the
Banii Hashim (Dhahabi, Mizan al-i‘tidal, 1:414, 192).
6 For later periods, see for instance Dhahabi, Siyar a‘lam al-nubald’, 13:120 where he says:
o3l e T e 2L 5T O eolal) 2051 e c0lal) oS Baball jin
Ja‘far al-Sadiq, great in stature, one of the leaders in knowledge. He had a greater

right to the caliphate than [the caliph of his time] Abt Ja‘far al-Mansir.
And Dhahabi, Ta’rikh al-Islam, 3:833, where he says of Ja‘far:

48G9 dalog dlabg c»j.ﬁ A Zv:k,,@ of
He was qualified for the caliphate because of his sublime status, merits, knowledge,

and family honor.
7 See Modarressi, Crisis and Consolidation, 21-32.

311467 TXT.indd 4 2/15/22 9:36 AM



Introduction 5

natural sciences, alchemy, geomancy, dream interpretation, and augury, as
well as Sufism and other esoteric genres. It is obvious, however, that all of
this literature is misattributed. This topic has also attracted a good number
of treatments in different languages.

For the mainstream of the Shi‘a, the Imam was and remained the source
of correct religious knowledge and the bearer of the legacy of the House
of the Prophet. The oldest definition of Shi‘ism, by a prominent scholar of
Kiifa in the early second century, Aban b. Taghlib (d. 141),® neatly explains
this point: “The Shi‘a are those who follow the opinion of ‘Ali when reports
from the Prophet are contradictory, and the opinion of Ja‘far b. Muhammad
[al-Sadiq] when reports from ‘Ali are contradictory.”

I

As noted above, Ja‘far al-Sadiq was a highly esteemed jurist in his time, and
his mastery of Islamic religious law was a matter of unanimous agreementin
the Muslim society of his time. This mastery is well-documented in Islamic
sources, some of which will be quoted in the first chapter of the present
work. The following story, describing an alleged meeting between Abu
Hanifa, the eponym of the Hanafi school of Islamic law, and Ja‘far al-Sadiq
in the presence of the Abbasid caliph Mansir (r. 136-58) as quoted by
some early Hanafl sources on the authority of Abli Hanifa’s student, Hasan
b. Ziyad al-Lu’lu’1, shows how the Muslim community remembered Ja‘far
al-Sadiq in its early centuries:*°

8 On him and his works see Modarressi, Tradition and Survival, 1:107-16.

9 Najashi, Rijal, 12.

10  For the first time in more than twelve centuries, the authority of this report has come under
doubt by the editor of the 2003 Beirut edition of Dhahab1’s Ta’rikh al-Islam (3:830) on three
grounds: (1) Abu Hanifa was not on good terms with the Abbasid caliphate, to the extent
that he died in Mansir’s prison, and he was thus an unlikely candidate to be chosen by the
caliph for this task. (2) The caliph respected Ja‘far al-Sadiq to the point that he wept when
he received the news of Jafar’s death (Ya‘qubi, Ta’rikh, 2:383). (3) The ultimate source of
the report, Ibn ‘Uqda, Abi al-‘Abbas Ahmad b. Muhammad b. Sa‘id al-Kift (d. 332), a major
source of hadith (hafiz) in Kufa in the late third to early fourth century, was commonly known
as a ShiT during his lifetime and after, and hence it is possible that sectarian bias might have
played a role in the making of the report as a whole or in part. For the present purpose, how-
ever, it suffices that the report was in circulation in the early fourth century, as attested by
the fact that it is quoted in Ibn ‘Adi (d. 365), Kamil (2:556), and cited in early Hanafi works
on Abi Hanifa. Furthermore, the arguments made by the editor of Dhahab’s Ta’rikh al-Islam
fail to take note of important facts: (1) The nature of politics is that people are favored and
fall out of favor in response to changing circumstances, especially if one keeps in mind that
AbU Hanifa allegedly fell out with the caliph late in his life during Nafs al-Zakiyya’s rebel-
lion in 145, some ten years after the beginning of Mansiir’s caliphate. This was the same
time that the government began to prosecute the ‘Alids, including Ja‘far, whom the caliph
would no longer treat with the high degree of respect depicted in this story. The episode
must have therefore occurred during the years when Abu Hanifa was still favored by the
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government. (2) There are reports in major historical and biographical sources (among the
earliest being Zubayr b. Bakkar, Muwaffaqiyyat, 149; Tabari, Ta’rikh, 7:603; Ibn “Abd Rabbih,
al-Iqd al-farid, 3:224-25), some of which were edited by the same editor in the past (Mizzi,
Tahdhib al-Kamal, 5:95-97; Dhahabi, Siyar a‘lam al-nubald’, 6:266-97) in which the caliph
openly threatens, at times swearing by the name of God, to kill Ja‘far al-Sadiq. The reported
reaction of the caliph to Ja‘far’s death thus sounds like government propaganda to preempt
any suspicion of a possible role of the government in his death. As noted in Chapter 1 below,
the community was aware that the caliph was not on good terms with Ja‘far and that he
looked forward to the latter’s death as a means of relieving the caliph of some anxiety. (3)
The fact that although Ibn ‘Uqda was indeed a ShiT (see the entry on him in Encyclopaedia
of Islam 11, 12 [suppl.]: 400-401 [Wilferd Madelung]), he was known as a Zayd1 Shif (see
Najashi, Rijal, 94; Tusi, Fihrist, 28: both mentioning among his works Kitab man rawa ‘an
Zayd b. ‘Ali, and Tusi also mentioning a Kitab Yahya b. al-Husayn b. Zayd wa-akhbarih) like his
father (Khatib al-Baghdadi, Ta’rikh Baghdad, 6:150), and as such should have had no special
sentiment for Ja‘far al-Sadiq or Imami Shi‘ism. Needless to say, an Imami would not consider
knowledge of the diversity of opinions to be a great merit for an Imam. As is well known to
students of the history of Islam, Zaydis supported the cause of the Hasani branch of the ‘Alids
and were not on good terms with Ja‘far al-Sadiq (see for instance, Kulayni, Kafi, 5:19; Abu
Mansir al-Tabarsi, Ihtijaj, 2:292-93; ‘Ali al-Tabrisi, Mishkat al-anwar, 2:75) nor his followers
(see for instance, Kashshi, Rijal, 221; Tusi, Tahdhib, 4:53). In a report in Mufid, Amali, 33, a
contemporary to the Zaydis’ revolts in the lifetime of Ja‘far al-Sadiq expresses a general con-
cern among Ja‘far’s followers at the time:
AL ey eais o Aty il 0Ly ole eaiie Yo Tl BTl sty 35 ,ab o)
If Zayd and his companions are victorious, nobody will be in a worse situation than
us with them. If the Umayyads are victorious, we will have the same status with
them too.
A younger contemporary of Ibn ‘Uqda, Ibn Babawayh (d. 381), tells us in his Kamal al-din (a
book that he wrote only a few decades after Ibn ‘Uqda) that “the Zaydis are the harshest of
the people against us [that is, the Imamis]” (Ibn Babawayh, 126). A few decades later, Ablu
Hayyan al-Tawhidi refers in his al-Imtd‘ wa’l-mu’anasa to the then-existing hostility between
these two branches of Shi‘ism as an example of deep animosity between two religious groups
(Abt Hayyan al-Tawhidi, 2:188).
Abi Hanifa was certainly not less favored by the Zaydis than was Ja‘far al-Sadiq. Ibn ‘Uqda,
in particular, wrote a book titled Kitab Akhbar Abi Hanifa wa-musnadih (Najashi, Rijal, 94;
Tasy, Fihrist, 28). He thus seems to have quoted this story, as he did with thousands of other
reports that he cited in his works or recited to his students, with no specific sectarian bias.
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[ heard Abi Hanifa [when he was] asked who was the person most
knowledgeable in religious law he had ever seen. He replied that he
had never seen anyone more knowledgeable in religious law than
Ja‘far b. Muhammad [al-Sadiq]. When Mansir brought him to Hira
[near Kiifa, the seat of the Abbasid government in its early years],
he sent for me and said, “O Abl Hanifa! The people are enchanted
by Ja‘far b. Muhammad, so prepare for him some of your hardest
questions.” [ prepared [a list of] forty questions and went before Abt
Ja‘far [al-Mansiur] while Ja‘far was sitting on his right. When I saw
the two, the awe that I felt for Ja‘far was well above that which I
felt for Abt Ja‘far [al-Mansitr]. I offered my greetings and was given
permission to sit down. Then Abi Ja‘far [al-Manstr] turned to Ja‘far
and said, “O Abu ‘Abd Allah! Do you know this man?” Ja‘far said, “Yes,
this is Abl Hanifa,” and added, “He has been to see us before.” Then
[Mansiir] said, “O Abl Hanifa! Present your questions so that we may
ask Abu ‘Abd Allah.” So I started asking him questions and he would
say in his answer to every question, “You [in the school of Iraq] say
such-and-such [about this question], and the people of Medina [that
is, the jurists of the school of the Hijaz] say such-and-such, and we
[in the tradition of the House of the Prophet] say such-and-such.” His
opinions agreed at times with ours, at times with those of the peo-
ple of Medina,'? and at times with none, until I finished all forty of

11

12
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Ibn ‘Adi, Kamil, 2:556; Muwaffaq b. Ahmad al-Makki, Manaqib Abi Hanifa, 1:137 (possi-
bly from Kashf al-athar al-sharifa fi mandqib Abi Hanifa by Abi Muhammad ‘Abd Allah b.
Muhammad al-Harithi [d. 340], a major source of reports in Muwaffaq al-Makki’s book); Abu
al-Mw’ayyad al-Khwarazmi, Jami® masanid Abi Hanifa, 1:251; Mizzi, Tahdhib al-Kamal, 5:79-
80; Dhahabi, Siyar a‘lam al-nubald’, 6:257-58; Dhahabi, Ta’rikh al-Islam, 3:830. See also Ibn
Shahrashib, Manaqib Al Abi Talib, 4:255, who quotes the story from a Musnad Abi Hanifa;
Dhahabi, Tadhkirat al-huffaz, 1:157, where the key sentence from the report is quoted.

This point is well attested, especially in the opinions quoted from him in Sunni works of law.
Compare for instance Ibn Qudama, Mughni, 5:148—in which Ja‘far al-Sadiq is reported to
have supported the opinion of his maternal grandfather, Qasim b. Muhammad b. Abi Baksr,
one of the Seven Jurists of Medina, on the unlawfulness of a special kind of fragrant food for
a pilgrim to Mecca who is in the state of pilgrim sanctity (ihrdm)—with Tirmidhi, Sunan,
1:84 (under hadith no. 34), where Ja‘far is said to have agreed with the opinion of the jurists
of Iraq on the number of times that a Muslim was supposed to wipe his head in ritual ablu-
tion (wudi’). In Ibn Qudama (13:290) Ja‘far’s opinion on naming God when slaughtering an
animal sides with that of the jurists of Mecca, but he agrees primarily with the Iraqis, both
Kiifans and Basrans, on the lawfulness of a person who had not yet performed his own hajj
obligation substituting for someone else in the same ritual (Ibn Qudama, 5:42).
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Malik b. Anas, the eponym of the Maliki school of Islamic law, was a student
of Ja‘far al-Sadiq and transmitted hadith from him. The following report

my questions. He did not leave a single question unanswered. Com-
menting on the story, Abu Hanifa then said, “Are we not told that the
most knowledgeable of the people is the one who knows best the
differences of opinion among the people?”*3

I

conveys how Malik remembered his time with Ja‘far al-Sadiq:
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[ heard Malik b. Anas, the jurist of Medina, say: I used to visit al-Sadiq
Ja‘far b. Muhammad. He would offer me a cushion and honor me and
say, “O Malik! I like you!” That would make me happy, and I would
praise God the Exalted for that. He was always engaged in one of three
practices: fasting, prayer, or remembrance of God. He was among the
greatest of worshippers and self-deniers who feared God. He was also

13

14

311467 TXT.indd 8

Ja‘far al-Sadiq’s extensive knowledge of the differences of opinion among the jurists of dif-
ferent regions is well attested in his answers to questions, as will be further documented in
Chapter 2. When someone who was not a follower of his asked him a legal question, he would
quote the diversity of opinions of the jurists of different regions (Kashshi, Rijal, 253; see,
for example, Kulayni, Kafi, 4:236, where he refers to the opinion of the jurists of Mecca with
whom he disagreed). At times, he also noted their points of consensus, as in, for instance, Ibn
Babawayh, Tlal al-shard’i‘, 1:18, where he says, “The jurists of the Hijaz have not disagreed
with the jurists of Iraq on this point.”

Quoted from Mus‘ab b. ‘Abd Allah al-Zubayri (d. 236) in Aba al-Qasim al-Jawhari (d. 381),
Musnad al-Muwatta’, 286-87 (whence Ibn ‘Abd al-Barr, Tamhid, 2:67; Ibn Khalfin, Asma’
shuytkh Malik, 135; Qadi ‘lyad, Shifa, 2:142; Ibn Farhiin, Irshad al-salik, 1:201); Ibn Hajar,
Tahdhib al-Tahdhib, 7:306; and through a Shi1 chain of transmission in Ibn Babawayh, Amali,
432 (see also his 1lal al-shara’i‘, 1:224, and Khisal, 167).
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full of pleasant speech, and his company was plentiful in benefits.
When he said, “The Messenger of God said,” he would turn sometimes
green, sometimes yellow, such that even those who knew him could
not recognize him.”> One year, | performed hajj with him. When his
mount stopped in order for him to enter the state of pilgrim sanctity,
every time he would resolve to say the talbiya, his voice would choke
up, and he would almost fall off his mount. I said, “Say it, O son of the
Messenger of God! You must say it He said, “O son of Aba ‘Amir!*¢
How can I dare to say, ‘Here [ am, My Lord, here I am, when I fear that
He may say to me, ‘You are not welcome!””

g

A brief remark about the sources for this study seems merited. As expected,
there is an enormous number of quotations from, as well as reports and
information about, Ja‘far al-Sadiq in the collections of religious reports
and compendia of law, as well as in works on biography and literature,
by adherents of various doctrinal and sectarian tendencies in the general
[slamic tradition.”” Some of that material is spurious or pure fabrication.
In Sunni hadith, attempts can frequently be observed by late Umayyad and
early Abbasid transmitters to rebuff rivals by putting statements in the
mouths of leaders of the opposing group, which was a well-attested tactic in
the sectarian milieu of the early Muslim centuries. In Shi‘l hadith, the hand
of various esoteric groups and individuals who pretended to have affection

15 A report in Kulayni, Kafi, 6:39 further attests to the utmost respect that members of the
House had for the memory of the Prophet (see also 5:114):
ad) e 317 (Ll s eyl ) s Y Qs 8100 uar JT g 0900 3T 8
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[Abl Hariin, client of Al Ja‘da:] I used to sit in the company of Abi ‘Abd Allah
[Ja‘far al-Sadiq] in Medina. He missed me for a few days. The next time I went to
him, he said, “I have not seen you for some days, O Abi Harun!” I said, “A child
was born to me.” He said, “May God bless you! What did you name him?” I said,
“I named him Muhammad.” He bent with his face toward the floor, saying “Muham-
mad, Muhammad, Muhammad,” until his face almost touched the floor. Then he said,
“Myself, my children, my family, my parents, and all the people of the earth alto-
gether be ransomed for the Messenger of God. Do not insult him [your child], beat
him, or mistreat him.”

16  Malik was the son of Anas b. Malik b. Abi ‘Amir al-Asbahl.

17 A work by Muhammad Kazim al-Qazwini, Mawsii ‘at al-Imam Ja‘far al-Sadiq, attempts to col-
lect the reports from or about the Imam, mostly those recorded in Imami ShiT sources. It is
organized thematically and thus serves as an easy starting point for research on any aspect
of Ja‘far al-Sadiq’s life, thought, and teachings.
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for and affiliation with the House of the Prophet,'® although many of them
may not have even believed in God or Islam," can clearly be seen behind
many texts that do not match the language and conventions of the Imams.?°
Some of that material was nevertheless received favorably among the
uneducated or unsophisticated masses.?' There were also hadith fabricators
in both camps who boldly improvised lies on behalf of Ja‘far al-Sadiq with
no specific doctrinal agenda, simply because of the popularity of his name
as a leading authority on religious teachings.?? There is, however, a large

18

19
20

21

22
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The esoterics usually had no education or social and family distinction. Their esotericism and
exaggeration were only stratagems to acquire distinction in the community and set them-
selves up as devoted supporters and advocates of the Shi‘l cause (see Kashshi, Rijal, 138, 148,
and passim). They were ready and happy to create tension, hatred, and animosity between
people only to assert themselves as notables in the community. Much of the material that
they forged and ascribed to the Imams could have potentially put the life of the Imams and
those of their disciples and transmitters in danger, or the community of the supporters and
well-wishers of the House of the Prophet in deep shame and disgrace, if the Imams had actu-
ally said this or the alleged transmitters reported it at the time. This is a clear indication that
such material, with its claimed authority and chains of transmission, was blatant fabrication.
See Modarressi, Crisis and Consolidation, 35-36.

Such were many of the fabrications told about Ja‘far al-Sadiq by the esoterics, which could eas-
ily be distinguished by their tone and content as neither in line with his widely-transmitted
statements nor comparable to his style of speech, personal character, or family and class
culture. As attested in numerous examples, the close disciples of the Imam who were famil-
iar with his language would immediately recognize the true from the false as soon as they
received a statement ascribed to him (see Chapter 1 below).

A very common practice by the esoterics was to edit narratives and paraphrase words, put-
ting the new versions into the mouths of the Imam or his prominent disciples and then into
vast circulation in the ShiT community of the time. With a small edit, a straightforward state-
ment could take on a very different meaning by the time it reached Kiifa. Many of the Shi‘a
of Kiifa had recollections of some phonetically similar statements from the Imams (see, for
instance, Modarressi, Tradition and Survival, 1:90), a fact that helped the forgers succeed in
their edits. Human inclination toward wonders, make-believe, imagination, and exaggeration
about their spiritual leaders always led uneducated masses to fall victim to the traps set by
the esoterics, to believe in their claims and ascriptions, and to act as a type of free-of-charge
mass media to spread each new fabrication.

These three categories of lies and liars will be discussed in greater detail in Chapter 1. See
also the intelligent observation of a prominent scholar of hadith, Abiit Hatim Muhammad b.
Idris al-Razi (d. 277), in Ibn Ab1 Hatim, al-Jarh wa’l-ta‘dil, 9:25. It shows that the government
and its supporters were happy with, and presumably encouraged, fabrications and misattri-
butions to Ja‘far al-Sadiq, as these would taint the image of the Imam and the House of the
Prophetin the eyes of the religious masses, and especially of the scholars of hadith, by casting
them as “weak transmitters” of false material:

sl o) i 1Y ol 152 e e o A Y 10 T ) o o i) S
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Voot Mo nr e By 0 By e 0L
Al-Fadl b. al-Rabi1‘ wrote to my father, saying, “Do not transmit hadiths from Ja‘far b.

Muhammad.” I said to my father, “Here is Abii al-Bakhtari in Baghdad transmitting
fantastical hadiths from Ja‘far b. Muhammad but not getting forbidden.” He said,
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Introduction 11

body of material that sounds authentic or can reasonably be assumed to be.
As for the provenance of the material, there is naturally much more in Shi‘1
sources, especially those of the Ja‘fari school.

The present study uses all material that corresponds to the language
and character of Ja‘far al-Sadiq, as known through both historical and
biographical accounts, and as such can reasonably be deemed reliable.
The same is true with those reports that are supported by internal or
external? evidence, including the language and style of legal discourse in
his time.?* Sectarian tendencies and doctrinal affiliations play no role in

“O my son! They do not care about one who attributes lies to Ja‘far b. Muhammad,

but they do not like the one who transmits truthfully from Ja‘far!”
Al-Fadl b. al-Rabi® and his father served the Abbasid caliphate as top officials for many
decades, al-Fadl as hajib (the doorkeeper or chamberlain) for Mansir and his successors,
and as vizier for Harin al-Rashid (after the fall of the Barmakids) and his son, Amin. Al-Fadl
died in 208. For Abt al-Bakhtari, see below, Chapter 1.

23 External evidence includes corroboration of the dates given for historical events through
records in early chronological works. In a report in Kulayni, Kafi, 2:346-47, for instance, a
follower of Ja‘far al-Sadiq tells him that after his previous meeting with the Imam a number
of years earlier, his entire family was wiped out in the plague outbreak of the year 31 (that
is, 131 AH). He was clearly referring to a well-documented plague that started in the month
of Rajab in 131 AH and ended in Shawwal of the same year. It is said that during the plague,
one thousand people died every day in Basra alone. See Conrad, “Plague in the Early Medieval
Near East”; Modarressi, Tradition and Survival, 1:104.

24 A well-known example is the use of the formulas “I said ... he said...” and ara’ayta (“imag-
ine/consider/what do you think about?”), which are frequently attested in the surviving
material from the earliest periods of Islamic legal discourse. The second formula is clearly a
linguistic convention from pre-Islamic Arabic and is repeatedly used in the Qur’an (includ-
ing the variations ara’aytaka, ara’aytakum, and ara’aytum), in the Sunna of the Prophet
(with numerous examples that should be easy to find with a simple online/digital search in
hadith and figh databases such as al-Shamila and al-Wagqfiyya for Sunni sources, and Noor
Digital Library for Shi‘l works), and in legal and theological writings of the time (abun-
dantly in legal works, such as those by Malik, Shaybani, and Shafi1 [see also Calder, Studies
in Early Muslim Jurisprudence, 9, 10, 45-47, 52-53], but also in early theological treatises;
for one example, see ‘Abd Allah b. Yazid al-Fazari [late second century AH], Tawhid, 203,
205,207, 208,210, 211,212,213, 218, 219). Contrary to the assumption of some Western
scholars of Islamic law, this second formula had nothing to do with the concept of ra’y—the
use of personal preference or arbitrary decision-making (but cf. Darimi, Sunan, 1:281, 285;
Kulayni, Kaft, 1:58). The formula is very common in early Shi‘l material. Examples should
be easy to find with an online/digital search. Here are just a few examples in reports from
Ja‘far al-Sadiq in the collection of material that I have selected for the present study from
Kulayni alone: 1:53, 54, 58; 2:81, 173, 213, 219, 264, 266, 280, 281, 450, 475, 488; 3:197,
209, 355, 435, 459, 517, 520, 525, 528; 4:27, 109, 137, 146, 248, 311, 333, 337, 362, 523,
539; 5:13, 23-26, 38, 44, 77, 100, 130, 185, 197, 200, 209, 220, 235, 258, 259, 264, 286,
290, 391, 407, 448, 464, 468, 473, 481, 482, 525; 6:4, 116, 146, 148, 162, 163, 184; 7:34,
35, 38, 45, 57, 130, 131, 147, 150, 160, 161, 162, 176, 178, 208, 214, 219, 221, 227, 248,
252,258,266,267,357,361,362,387,397,418,431, 433,473, 697; 8:99, 146. Many more
can be found in Tusi, Tahdhib, e.g., 1:364; 2:7, 365; 3:288, 290; 4:33, 155, 161; 6:135, 345;
7:28, 41, 57, 128, 176, 180, 205, 227, 235, 244, 248, 261, 264, 269, 426; 8:87, 228, 315;
9:133, 154; 10:16, 80, 233, and other early Shi hadith collections.
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12 Text and Interpretation

my acceptance or rejection of any individual item, whether a historical or
areligious report.®

There are three further points to note:

First, the word “Shi‘7?” is used in this work as an adjective in respect for
the publisher’s preference. This is a break from my thirty-year-long prac-
tice of using the word “Shi‘ite.”

Second, unless otherwise specified, all dates in this book are according
to the Islamic hijri calendar, except for publication dates, which refer to the
Common Era.

Third, the editions used of the sources cited in the work are those spec-
ified in the bibliography at the end of the book. The reader will notice that
at times I use a different edition, as specified in each citation. This is a
reminder of a time during which libraries were closed because of a pan-
demic, resulting in the author having no access to the specific editions used
throughout a work, and requiring him to be content with whatever he could
find online.

And finally, it is a pleasant duty to thank Michael Cook and Intisar Rabb
who read an earlier draft of this work and offered invaluable suggestions
for its improvement. My thanks are also due to the anonymous peer review-
ers for their very helpful comments and corrections, to Rami Koujah for
helping in various ways as my research assistant, and to Hanna Siurua and
Stuart Brown for their careful and thorough copy editing of this volume.

25 No particular attention will be paid to the chains of transmission (isnads) that could easily
be forged and put into circulation together with any text of the forger’s choice. See Chapter 3
below, n. 58 on p. 255 to n. 60 on p. 256, and the accompanying text.
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CHAPTER 1
Life

Abi ‘Abd Allah Ja‘far b. Muhammad al-Sadiq (“the truthful”)! was born
in the year 802 or 83 in Medina, where he also died and was buried in
148. His father, Abu Ja‘far Muhammad al-Baqir, was a son of ‘Al Zayn
al-‘Abidin, son of Husayn, son of ‘Ali and Fatima al-Zahra’ (daughter of the
Prophet). On his maternal side, Ja‘far al-Sadiq was a descendant of Abi
Bakr, the first caliph; Ja‘far’s mother was a daughter of a prominent jurist
of Medina in the late first to early second century, Qasim b. Muhammad b.
Abi Bakr (d. 107). In the Sunni works on the Qur’an, hadith, and religious
law, he is commonly referred to as Ja‘far b. Muhammad and in the Shi‘1
works as Abl ‘Abd Allah.

I. His Father

Ja*far al-Sadiq’s father, Muhammad al-Bagir (57-114 AH), was a highly
respected scholar of the Qur’an, hadith, and religious law in his time.
Muhammad al-Baqir was the most distinguished member of the House
of the Prophet at the turn of the first century* and as such was regarded

1 On the use of this epithet for him in his lifetime, see, inter alia, Kulayni, Kafi, 3:144 (cf. Tusi,
Tahdhib, 1:292); Ibn Babawayh, 1lal al-shara’i‘, 1:224; Tusi, Tahdhib, 1:313. There is also a
hagiographical explanation for this in a report in Ibn Babawayh, Ilal al-shara’i, 1:224.

2 Bukhari, Ta’rikh, 2:199; Ibn Hibban, Thigat, 6:131; Ibn Hibban, Mashahir ‘ulama’ al-amsar,
156; Mizzi, Tahdhib al-Kamal, 5:97, and numerous other Sunni sources of his biography listed
in the editor’s footnote in Mizzi, 5:74.

3 This is the date preferred by most Shi7 sources of his biography, such as Kulayni, Kafi, 1:472;
Mufid, Irshad, 271; Ibn Ab1 al-Thalj, Ta’rikh al-a’imma, 10; and Fadl b. Hasan al-Tabrisi, /lam
al-wara, 271. See also Ibn al-Khashshab, Ta’rikh mawalid al-a’imma wa-wafayatihim, 185
(year 80 or 83); Ibn Shahrashiib, Managqib Al Abi Talib, 4:280 (year 83 or 86); Ibn al-Mutahhar,
Mustajad, 176.

4 See the introduction, n. 5 on p. 3. This was clearly why some people thought that the Prophet’s
mule was in Muhammad al-Baqir’s possession, a rumor that he categorically denied saying
that he had never seen the animal (Abu Talib al-Harini, Amali, 520). A report from Kaysani
provenance, however, has the mule transferred after ‘All to his son, Hasan, then Husayn, and
then to a third son of ‘Ali, Muhammad Ibn al-Hanafiyya (Ibn Nasir al-Din, Jami‘al-athar, 6 3627;
this was most likely meant by “Muhammad b. ‘Ali” in the original version of the former narra-
tive too). Either way, by Muhammad b. al-Hanafiyya and Muhammad al-Baqir’s times, the poor

13
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14 Text and Interpretation

as the spiritual leader by the pro-‘Alid communities in Iraq® who hoped
that someday he might challenge the Umayyads and establish a moral
government.® This he never ventured to do. He is recognized by the Imami
Shi‘a as their fifth Imam.

There is a fair amount of information about him in the standard biograph-
ical works” as well as in monographs and encyclopedia entries® in different
languages. Additional information on his life and character can be found in
collections of early Shi‘ hadith.

We are told, for example, that as a child, Muhammad was very attached
to ‘Abd Allah b. “Abbas,’ the first cousin of the Prophet and one of the most

animal would have already passed well beyond the maximum age of longevity for its kind. To
the ordinary people of the time, having the mule of the Prophet in one’s possession meant close
affiliation with him. So, a report in Nasr b. Muzahim, Wagq‘at Siffin, 403 (see also Ibn ‘Asakir,
Ta’rikh madinat Dimashq, 4:231) had “Ali ride the horse and mule of the Prophet in the Battle
of Siffin in the year 37 (both would have been of considerable age at the time, if they even lived
that long, and likely not fully dependable—and the mule in particular not even suitable—for
a battle scene). Another, in Abu al-Shaykh, Akhlaq al-Nabi, 464, finds him riding the mule in
the Battle of Nahrawan in the year 38. Four others, in Baladhuri, Ansab al-ashraf, 2:102; Barq,
Mabhasin, 477, Qadi Nu‘man, Da‘G’im al-Islam, 2:536, and Tusi, Tahdhib, 9:3, 5 make him ride
it in the markets of Kifa. Yet another, in Maqrizi, Imta‘, 1:358, has ‘Abbas b. “‘Abd al-Muttalib,
the uncle of the Prophet and forefather of the Abbasid caliphs, riding the mule to the leaders
of Mecca right before the conquest of the town in the year 8, to inform them of the Muslims’
imminent arrival. It should also be noted that some sources ascribe more than one mule to the
Prophet (e.g., Ibn Sayyid al-Nas, ‘Uytin al-athar, 2:422; Maqrizi, Imta“, 7:220), including one that
was killed by the owner of a reed grove into which the animal intruded (Ibn Babawayh, Faqih,
4:126; Maqrizi, Imta‘, 7:222). Further information about the mule of the Prophet can be found
in the collections of hadith (e.g.,, Bukhari, Sahih, nos. 2873-74; Bayhaqi, Sunan, 10:45; Bayh-
aqy, Dala’il al-nubuwwa, 7:278), and works on history (e.g.,, Tabari, Ta’rikh, 3:174; Abtu Nu‘aym,
Dhikr akhbar Isbahan, 2:54, 183), as well as those on the biography of the Prophet, some of
which devote special chapters to the animal (e.g.,, Abu al-Shaykh, Akhlaq al-Nabi, 2:460-68).
Much of this literature is now accessible on the internet under . dx.

5 See Ibn ‘Asakir, Ta’rikh madinat Dimashq, 54:279, where the éaliph Hisham b. ‘Abd al-Malik
(r. 105-25) refers to him as “the one that the people of Iraq are in love with,” and ‘Ali b.
Ibrahim, Tafsir, 2:284, where someone describes Muhammad al-Bagir to Hisham as “the
prophet of the people of Kafa.” See also Kulayni, Kafi, 1:342.

6 See Sa‘d b. ‘Abd Allah al-Ash‘ari, Maqalat, 75; Kulayni, Kafi, 1:342, 536, 8:80, 341; Ibn Samka,
‘Abbasi, 169; Nu‘mani, Ghayba, 167-68, 169, 215, 216, 237; Ibn Babawayh, Kamal al-din, 325;
Ibn ‘Asakir, Ta’rikh madinat Dimashq, 54:291.

7 For long lists of many of these sources, see the editors’ footnotes in Mizzi, Tahdhib al-Kamal,
26:136-37 and Dhahabi, Ta’rikh al-Islam, volume for the years 101-20 of the Beirut, 1987
edition, 462. See also Rifa‘l, Mujam, 8:251-77.

8 E.g., Encyclopaedia of Islam 11, 7:397-400 [Etan Kohlberg]; Encyclopaedia Iranica, 3:725-26
[Wilferd Madelung]. See also Modarressi, Tradition and Survival, 1:37-38.

9 Kashshi, Rijal, 57, where his son, Ja‘far, says of Ibn ‘Abbas:

AL s 0lle G adl 3latd D gag a4t acls a5l iy i B 4 T 0K
My father loved him very dearly. His mother would dress him when he was a boy,
and he would go to him [Ibn ‘Abbas] with other boys of the descendants of ‘Abd
al-Muttalib.
See further Madelung, “Abd Allah b. “Abbas,” 13-25.
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Chapter 1: Life 15

learned members of the first generation of Muslims. He reportedly met and
quoted a number of other Companions of the Prophet,'* including Jabir
b. ‘Abd Allah al-Ansari'* and ‘Abd Allah b. ‘Umar,'? the learned son of the
second caliph. He also quoted ‘A’isha,'* the wife of the Prophet, obviously
through an intermediary as he was too young when she died to quote her
directly. As expected, however, his main source of hadith was his father, ‘All
b. al-Husayn Zayn al-‘Abidin.

In terms of character, Muhammad al-Baqir was peace-loving and rejected
violence.”* He boldly contradicted the scholars of his town, Medina, when
he thought their established standpoints were wrong,** but for obvious rea-
sons he would not openly challenge the government on matters of lifestyle
that he considered unlawful. Here is an example: Following the opinion of
‘Ali, Muhammad al-Baqir maintained that only specially trained dogs, and
no other animals, could lawfully be used for hunting. However, because
hunting with falcons was a very popular pastime of the caliphs and their
entourages, he did not issue a fatwa against it.'°

He was respected and recognized by his contemporaries as an eminent
jurist.”” Hakam b. ‘Utayba, a prominent jurist of Kiifa in his time (d. 115), said
that he had never seen a person as quick to apprehend and answer delicate
legal questions as Muhammad al-Baqir.'® For his part, Muhammad also treated
his fellow jurists and their opinions with due respect. In an instance in which
he disagreed with other jurists on a case, he explained to the person seeking
his opinion that the divergent opinion of his peers was also based on an inter-
pretation of a statement by the Prophet.’” The Umayyad caliphs occasionally?®
consulted him about matters on which the Syrian jurists disagreed among
themselves.?! At times, he attended the court of the governor of Medina?? and
the judicial sessions of its judges, where he would also note their mistakes.?

10  Seealist of these Companions in Mizzi, Tahdhib al-Kamal, 26:137-38. The list is based on the
appearances of Muhammad al-Baqir’s name as an intermediary in the chains of transmission
of reports in Sunni hadith collections. To what extent one can depend on these chains and
reports is a different question.

11  Kashshi, Rijal, 43; for an example, see Kulayni, Kafi, 7:113.

12 E.g, Ibn al-Ash‘ath, Ash‘athiyyat, 62 (whence, Himyari, Qurb al-isnad, 89); Kulayni, Kafi, 6:61.

13 E.g, Kulayni, Kaff, 6:137.

14  See for instance, Barqi, Mahasin, 260.

15  Kulayni, Kafi, 5:247.

16  Kulayni, Kafi, 6:207, 208, with a variant in ‘Ayyashi, Tafsir, 2:11.

17  There are also references to his public hadith sessions in which he quoted religious reports
to a general audience. See for instance, Tusi, Tahdhib, 5:20.

18  See the story behind his admiration of Muhammad al-Baqir in Kulayni, Kafi, 7:24, 167.

19  Kulaynji, Kafi, 5:174-75.

20  E.g., Kulayni, Kafi, 7:228; Ibn ‘Asakir, Ta’rikh madinat Dimashq, 54:278-79.

21 Kulayni, Kafi, 7:228.

22 Kulayni, Kafi, 3:433.

23 Kulayni, Kafi, 5:290; Ibn Babawayh, Faqih, 3:21-22.
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In his personal life, Muhammad al-Baqir is attested to have purchased
land?* and engaged in trade.? A conversation between him and Muhammad
b. al-Munkadir, a well-known ascetic of Medina (d. 130) who tells the story,
shows Muhammad al-Bagqir’s stance on managing his personal life:
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[ went to one of the districts of Medina during a hot part of the day and
ran into Ab1l Ja‘far Muhammad b. ‘All. He was a corpulent, heavy man,
and he was leaning on two black slaves (or two servants). I said to
myself, “Praise be to God! An elder of the Quraysh in pursuit of worldly
life at this hour and in this condition? [ will counsel him.”  approached
and greeted him, and he returned the greeting with labored breathing
while dripping with sweat. I said, “May God put you on the right path!
An elder of the Quraysh in pursuit of worldly life at this hour and in
this condition? What do you think you would do if death came to you
in this condition?” He said, “If death came to me in this condition, it
would come while [ was in obedience to God, the Mighty and Majestic,
keeping myself and my family free of need to seek help from you or
other people. I would fear death’s coming to me while [ were in a state
of disobedience to God.” I said, “You have spoken the truth. May God
have mercy on you! [ wanted to counsel you, but you counseled me.”

24

25

26
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Barqi, Mahasin, 538; Kulayni, Kafi, 3:524 (two variants of the same report), 5:171 (with vari-
ants in Kulayni and in Tisl, Tahdhib, 7:20; see also Ahmad b. Tsa, Amaili, 3:160 for a possibly
related report from Ja‘far al-Sadiq). Muhammad al-Bagqir also owned a public bathhouse in
Medina (Kulayni, 6:497).

Kulayni, Kaff, 5:73, 177; see also 5:197, where a case of trade with some Egyptian merchants
is attributed variously to him or to his son, Ja‘far al-Sadiq, in what appear to be two versions
of the same report.

Kulayni, Kafi, 5:73-74.
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Chapter 1: Life 17

He thus appears to have led a reasonably comfortable life, even if he was
not rich by the standards of the time.?” At the time of his death, he owned
sixty slaves, one third of whom, determined by casting lots, were to be set
free in his will.?8

He was considerably overweight,?’ to the extent that walking was a chal-
lenge for him.*® The problem might have been caused by his diet, which
always included a lot of meat,** something he greatly liked.3? His diet also
included dates®? and occasionally cheese,** among other foods.*®

In his marital life, he seems to have been an agreeable and loving
spouse.®® At home, he lived and dressed in the way that his wife demanded,
to the astonishment of his admirers, who did not expect him to inhabit a
luxurious home, or to wear cheerful colors.?” If asked, he would explain to
them that the house belonged to his wife.*® He told a group of visitors that
he dyed his beard® to please his women.** He would keep his beard light

27  See Ibn Babawayh, Thawab al-a‘mal, 219.

28  Barqi, Mahasin, 624; Kulayni, Kafi, 7:18, 55 (cf. 7:56).

29  Kulayni, Kafi, 5:73 (see also 3:410); Qadi Nu‘man, Da‘@’im al-Islam, 1:237; Tusi, Tahdhib,
1:62, 91. On his other health problems, see Kulayni, 3:58; Tusi, 1:256.

30  Kulayni, Kafi, 5:73, 171, 172. He needed two men at his side while walking (Kulayni, 5:73)
and a servant to help him get up for prayer (‘Ayyashi, Tafsir, 1:400). His son Ja‘far made his
bed every night (Kulayni, 3:323).

31  Barqi, Mahasin, 462.

32 Barql, Mahasin, 462 (ma kana yasbiru ‘an al-lahm); Kulayni, Kafi, 6:308, 309. The amount of
money that he had in his possession at the time of his death was either thirty or seventy dir-
hams (one number being a corruption of the other in Arabic script), which he had kept aside
to buy meat for the meal of what turned out to be his last day (Barqi, 460 [thirty or seventy
dirhams]; Kulayni, 6:308 [thirty dirhams]).

33 Barqi, Mahasin, 531, 538; Kulayni, Kafi, 6:345, 346.

34 Barqi, Mahasin, 496-97; Himyari, Qurb al-isnad, 19; Kulayni, Kafi, 6:339.

35  Heis reported to have had a special fondness for pomegranates over other fruits. See Barqi,
Mahasin, 541.

36  See also Kulayni, Kafi, 5:511, where Ja‘far al-Sadiq reports that his father had a wife who
constantly caused him distress but whom he always forgave.

37  Kulayni, Kafi, 6:446-48, 477.

38  Kulayni, Kafi, 6:447, 448, 477.

39  He said that the Prophet, too, dyed his beard “and here is his hair with us” (Ibn Babawayh,
Faqih, 1:69). The Family also held the shirt in which ‘All was killed. Muhammad al-Baqir
showed it to a disciple and Ja‘far al-Sadiq to another. See Kulayni, Kafi, 6:457.

40  Kulayni, Kafi, 6:480-81. He said “I am a man who likes women” (s Ll ot J;,-) A1), areminder
of the Prophet’s alleged statement: _.klly sLuill SLis e ;;1 23 (‘Abd al-Razzaq, Musannaf,
4:321; Nasa’i, Sunan, no. 8836; and other sources cited in the editors’ footnote in Ahmad
b. Hanbal, Musnad, 19:304-7). See further Ahmad b. Muhammad b. Isa al-Ash‘ari (attr.),
Nawadir, 114-15; Himyarl, Qurb al-isnad, 20; Tabari, Jami‘ al-bayan, 5:99-100 (also Qad1
Nu‘man, Da‘@’im al-Islam, 2:201-2; Daraqutni, Sunan, 4:320-21; Bayhaqi, Sunan, 7:288-89;
Ibn ‘Asakir, Ta’rikh madinat Dimashq, 54:291-92); Kulayni, 5:366, 569; Ibn Babawayh, Khisal,
161; Tusi, Tahdhib, 7:368, 466-7. Also a spurious story in Tabarl, Jami‘ al-bayan, 5:99-100
(quoted also in Qadi Nu‘man, 2:201-2; Daraqutni, 4:320-21; Bayhaqi, 7:288-89; Ibn ‘Asakir,
54:291-92).
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Text and Interpretation

and round* and dye it, usually black*? but occasionally with henna** and/or
wasma (woad, an herbal dye that produced an azure blue color).** The use
of the latter, he thought, had gradually made his teeth loose,* so he had to
fasten them with gold and chew a special kind of gum.* He once married
a wife*” from the Arab tribe of Thaqif whom he loved dearly but eventually
had to divorce as she adhered to the doctrine of the Khawarij and would
not stop cursing ‘Ali.*® However, the separation from her left him sad and
suffering, a situation that noticeably affected his health.*
In his daily life, he was described by his son Ja‘far as follows:

Sl ) Sy bl S5 e s alisy Loy pgill &l O Ay edl) ST
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My father frequently recited the name of God. I used to walk with him
while he kept reciting the name of God and have my meals with him
while he continued to recite the name of God. He used to talk to people
but that did not distract him from remembering God. I would see him
as if his tongue were stuck in his palate constantly saying “There is no
deity save God.”

41
42
43
44

45
46
47

48
49

50
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Kulayni, Kafi, 6:448, 486-87.

Kulayni, Kafi, 6:480.

Ibn Sa‘d, Tabaqgat, 7:317; Kulayni, Kafi, 6:481, 482.

Ibn Sa‘d, Tabaqat, 7:317; Kulayni, Kafi, 6:482-83; Ibn ‘Asakir, Ta’rikh madinat Dimashgq,
54:283.

Kulayni, Kafi, 6:482, 483 (see also 3:262); Ibn ‘Asakir, Ta’rikh madinat Dimashq, 54:283.
Kulayni, Kafi, 6:482-83.

She was called Umm ‘Ali (Kulayni, Kaft, 6:477, 5:351) and Muhammad al-Baqir had a son
with her named Ibrahim (Kulayni, 5:351). At the time of his wedding to this wife, her female
servants took him and dyed his beard with woad (Kulayni, 6:482).

Kulayni, Kafi, 6:55, 447, 477.

Kulayni, Kaft, 5:351. His father, “Ali Zayn al-‘Abidin, faced a similar predicament with his
beloved wife from the Arab tribe of Shayban who was also a Khariji and cursed ‘Ali all the
time. That marriage ended in divorce too (Kulayni, 5:351; 7:435). There is of course the
possibility that one of these two marriage stories was adapted from the other. For ‘All Zayn
al-‘Abidin’s conciliatory gesture toward the Khawarij, see Tusi, Tahdhib, 5:484, where it is
reported that he offered a portion of his sacrifice to them. (A report in Kulayni, 4:499 says
that “Ali b. al-Husayn and his son Muhammad al-Baqir used to share their sacrifice with
neighbors, members of their family, and those in need.) See further Modarressi, “Mutual
understanding and harmonious relations,” 34, and the accompanying endnote, n. 37.
Kulayni, Kafi, 2:499. See also 2:363; Kashshi, Rijal, 178.
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Chapter 1: Life 19

He left a will with details of his wishes for his funeral,®* including the
designation of eight hundred dirhams from his inheritance to be spent on
his memorial.®> He made a special endowment for eulogizers to eulogize
him for ten successive years after his death® in the desert of Mina, outside
of Mecca, during the annual hajj, which he used to attend every year. For
thirty-four years after his death, as long as his son Ja‘far was alive, a light
burned every night in the room in which he had lived.>*

II. Personal Life

As mentioned earlier, Ja‘far al-Sadiq was born in Medina in the year 80 or 83.
He lost his mother in his childhood.>® The sources contain some scattered
material on his marital and private life.5

51  Kulayni, Kafi, 3:140, 144. See further Ibn Sa‘d, Tabaqat, 7:317; Tusi, Tahdhib, 1:449; Ibn
Shahrashib, Managqib Al Abi Talib, 4:278.

52 Kulayni, Kafi, 3:217.

53 Kulayni, Kaft, 5:117.

54  Kulayni, Kafi, 3:251 (also Ibn Babawayh, Faqih, 1:97-98; Tusi, Tahdhib, 1:28).

55  Kulayni, Kafi, 5:528.

56  E.g.,Kulayni, Kafi, 4:104, 5:320-22, 335, 569; Kashshi, Rijal, 292; Ibn Babawayh, Faqih, 1:305,
3:362; Tusli, Tahdhib, 1:134, 3:13-14, 8:302. See also his advice on marital life in ‘Ayyashi,
Tafsir, 1:364, 445; Kulayni, 5:324, 325, 335, 401. See also Kulayni, 7:17 on the death of his
wife, Fatima, the daughter of his uncle Husayn b. ‘Ali Zayn al-‘Abidin and the mother of two
of his sons, Isma‘il and ‘Abd Allah (Ibn Sa‘d, Tabagat, 7:543; Mufid, Irshad, 284; Fadl b. Hasan
al-Tabrisi, I'lam al-ward, 291-92; on this wife, see also Tusi, Tahdhib, 1:134). See also Kulayni,
7:55, in which his handmaiden Salima is mentioned; Kashshi, 366, where his other hand-
maiden Sa‘lda is mentioned; and Barqi, Mahdsin, 625, where Ja‘far asks two of his associates
to find him a handmaiden to take care of his daughter Umm Farwa:
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See also Himyari, Qurb al-isnad, 44 and Kulayni, 6:232, in which a servant of his daughter
Umm Farwa named Sa‘lda, most probably the same as above, is mentioned. On his daughter
Umm Farwa, see Ibn Sa‘d, 7:543, in which she is identified as the full sister of Isma‘ll and
‘Abd Allah; Kulayni, 4:293-94, 6:197, 8:216; Ibn al-Khashshab, Ta’rikh mawalid al-dimma
wa-wafaydtihim, 187; as well as Kulayni, 4:398, 428 and Kashshi, 370, in which the editor
misidentified her in the footnote. See also Isbahani, Maqatil al-Talibiyyin, 464, where Yahya
b. ‘Abd Allah b. al-Hasan is said to have been brought up by Ja‘far after Yahya’s father, ‘Abd
Allah, and older brothers, Nafs al-Zakiyya and Ibrahim, were killed. Husayn, son of Zayd b.
‘All b. al-Husayn was also brought up by Ja‘far after his father was killed when Husayn was
only four years old (see Modarressi, Tradition and Survival, 1:280-83 and the many sources
cited therein). See further Tusi, 7:461, where it is said that a governor of Medina, Muhammad
b. Ibrahim, was Ja‘far’s son-in-law. Ibn Sa‘d, 7:544 and Irbili, Kashf al-ghumma, 2:378 identi-
fies this person as the Abbasid Muhammad b. Ibrahim b. Muhammad b. ‘Ali b. ‘Abd Allah b.
al-‘Abbas; he must be the same as the individual named in two reports in Tisi, 5:115-16 in
the context of the hajj. See also Ahmad b. Muhammad b. “Isa, Nawadir, 104 (on Ja“far’s father’s
giving him a handmaiden); Kulayni, 6:55 (on the marriage he arranged for his son, Musa);
Barqi, 622 (on relations between him and his brother ‘Abd Allah). In Barqi, 624-25, there is
an interesting exchange between two of Ja‘far’s sons, ‘Abd Allah and Misa. ‘Abd Allah asks an
associate to get him a righteous assistant, one who believes in the truth of the Shi doctrine,
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20 Text and Interpretation

The location of his house in Medina was known from his time until
some thirty-five years ago. Ibn Shabba (d. 262), the author of the oldest,
partially-surviving local history of the town, gave the exact location of the
house as lying to the southeast of the Prophet’s mosque, next to the house
ascribed to the prominent Companion Abu Ayyub al-Ansari (d. 52).5” The
two houses still stood next to each other in exactly the same spot at the
end of the fourteenth century, at the beginning of a lane named after ‘Arif
Hikmat, the prominent judge and shaykh al-Isldm of the Ottoman empire
(d. 1275), who established the biggest library in Medina in this same lane
in the thirteenth century.>® The house of Ja‘far al-Sadiq was visited by pil-
grims as a shrine,* but in more recent times it served as the residence of
the imdam of the Prophet’s mosque,* until around 1406/1985 when it was
demolished by the Saudi government in the course of the project to expand
the Prophet’s mosque.

Like his forefathers, Ja‘far al-Sadiq was commonly addressed by people
as the son of the Prophet (ya ‘bna Rasul Allah).°* He diligently adhered to
the practice of the Prophet as remembered by the members of his House®?
and those associated with it. This practice occasionally differed from what
others at the time considered the practice of the Prophet.®3

People thought that he was wealthy.** He said that the rumors of his
wealth did not bother him, and he pointed out that his forefathers simi-
larly did not like to be called poor.®> He said to one of his followers, “I am
one of the richest among the people of Medina.”*® He reportedly declined a
gift of money from the caliph Manstr, saying that “I am [a man] of wealth,
sufficiency, and bounty.”®” He once gave the entire amount of a gift of money

to work for him on his farm. Misa immediately intervenes: “Leave his righteousness and
belief to himself. Get this man a strong laborer who can make his farm thrive!” ‘Abd Allah
then says to the associate, “Do what this man tells you to do!”

57  Ibn Shabba, Ta’rikh al-Madina al-munawwara, 1:259.

58  See ‘Abd al-Quddiis al-Ansari, Athar al-Madina, 38.

59  Ibn al-Mashhadi, Mazar, 102; Majlisi, Bihar al-anwar, 99:335-36, 100:160.

60  ‘Abd al-Quddiis al-Ansari, Athar al-Madina, 38.

61  There are too many examples to cite, and one should be able to find many of them with a
digital search of early Islamic sources, both Sunni and Shi‘l. In Muslim, Sahih, no. 1622, a
transmitter refers to Muhammad al-Baqir as “Muhammad b. Fatima bt. Rasul Allah.”

62  See for instance, the many details that Ja‘far al-Sadiq cited about the Prophet’s practice at the
dinner table in Barqi, Mahasin, 456-58; Kulayni, Kafi, 6:270-72, 297.

63  E.g., Barqi, Mahasin, 442; Kulayni, Kafi, 6:271. At times, he quoted the practice of the Prophet
in his daily life, but then added that one might no longer be able to follow it in all its details
(Barq, 458; Kulayni, 6:272).

64  Kulayni, Kafi, 6:439; Tusi, Amali, 677.

65  Kulayni, Kafi, 6:439-40.

66 Il aall ol 58T d‘ (Kulayni, Kafi, 1:538; see also 5:166, where he says .13 é\ oy 0 3.

67 S 3 4US 5 5 & Ui (Ibn Bistam, Tibb al-a’imma, 115; see also Kulayni, Kaff, 2:563, 4:6,
9, 260).
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Chapter 1: Life 21

sent to him by Mansiir to someone who had complained to him about his
difficult life.®® However, he lived a modest life. He hosted a generous table
for guests® but himself ate simple food in moderation.”

Following the lead of his father, Ja‘far was engaged in trade’ and in farm-

ing.”? He was very much in favor of investment in real estate,”® and he kept

his investments diversified so that if one lost value, another would do well

and compensate for the loss:7*
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A man approached Ja‘far seeming like a person who would give him
advice, and said to him, “O Abu ‘Abd Allah! How did it come about that
you put your money in different businesses? If it were all in a single
place, it would be more cost effective and beneficial.” Aba ‘Abd Allah

said, “I put it in different businesses so that if something goes wrong
with this part of my money, the other money will be secure.”

He said that he liked for God to see him managing his life well”” and

working for his daily bread so that he would not need people:

e 3 Al B b jam @ bl aee U ] 106 plu JTd 50 JY) ae
oo Al 3s g Se Al e Gl 16 e redid ) wous Ciyle
Tosd 1 Jto 3 s agd ily — (Laog ally ade bl Joo = ) g

el e pand G300 b 3 o L ae b i

68
69
70

71
72

73
74
75
76
77
78
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Kulayni, Kafi, 4:21; Kashshi, Rijal, 183-84.
Kulayni, Kafi, 3:385.

See Barqi, Mahasin, 440; Kulayni, Kafi, 6:328. In this, he followed the practice of his grandfa-

ther, ‘Ali Zayn al-‘Abidin; see Barqi, 440-41.
Kulayni, Kafi, 5:74, 76-77. See also 5:161-62, 289, 304.

Kulayni, Kafi, 3:566, 4:6, 5:76-77; Kashshi, Rijal, 292. He employed workers (Kulayni, 5:289)

and contractors (Kulayni, 5:269).

Kulayni, Kaff, 5:91-92.

Kulayni, Kafi, 5:91.

The word is corrupted in the edition of the source used in this work to C"‘“‘“‘l‘
Kulayni, Kaf, 5:91.

Kulayni, Kafi, 5:166 (see also 5:87).

Kulayni, Kafi, 5:74.
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22 Text and Interpretation

[‘Abd al-Al3, client of Al Sam:] I met Abii ‘Abd Allah on a street in
Medina on a very hot summer day. I said, “May [ be made your ran-
som! With your status before God, the Mighty and Majestic, and your
relationship to the Messenger of God (may God’s prayer and peace be
upon him and his Family), you exert yourself on a day like this?” He
said, “O ‘Abd al-A’la! [ came out to earn my daily bread so that [ would
not have to depend on the likes of you.”
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[Abl ‘Amr al-Shaybani:] I saw Abtu ‘Abd Allah holding a spade and
wearing a coarse cloth around his waist, working in his orchard. The
sweat was dripping from his back. I said, “May I be made your ransom!

Let me take over from you.” He said to me, “I like for a man to suffer
under the heat of the sun in pursuit of a livelihood.”

M%‘dﬁbgwﬁ)&\mg;\&W> :JBBJEL}.;\O{M\
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[Al-Fadl b. Ab1 Qurra:] We came upon Abii ‘Abd Allah while he was
working in his orchard. We said, “May we be made your ransom! Let
us work for you, or let the brothers do it” He said, “No! Leave me! I

wish for God, the Mighty and Majestic, to see me working with my own
hands, and pursuing what is licit through my own toil.”

o1 I 33,0 AT 3T elad ¢ i e
[Abil Basir:] I heard Abu ‘Abd Allah saying “I work on some of my

estates until I sweat, even though I have enough to suffice me, so that
God knows that I pursue a licit livelihood.”

79  Kulayni, Kafi, 5:76.
80  Ibn Babawayh, Faqih, 3:99.
81  Kulayni, Kafi, 5:77.
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[Mu‘attib:]®* Once, when there was a price hike in Medina, Abl ‘Abd
Allah said to me, “How much food do we have?” I said, “We have
enough for many months.” He said, “Take it out and sell it.” I said to
him, “But there is no food in Medina!” He said, “Sell it.” When I sold it,
he said, “Buy [food] from the people day by day.” And he said, “O Mu‘at-

tib! Make half of my family’s provisions barley and half wheat. We hate
to eat high quality [food] while people are eating inferior quality”

As a businessman, he was professional and serious. He would scrutinize

his agents and take them to task. In response to an excuse by an agent who

had mishandled the Imam’s assets but defended himself by swearing that

he

had not misappropriated the funds, the Imam answered:

82
83
84
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Kulayni, Kafi, 5:166.

The sentence between the brackets is from a variant of the report in Kulayni, Kafi, 5:166.
The best of Ja‘far al-Sadiq’s ten servants (Kashshi, Rijal, 250; see also Ibn Sa‘d, Tabaqat, 7:544;
Kulayni, Kafi, 371; Dhahabi, Mizan al-i‘tidal, 4:158; Ibn Hajar, Lisan al-Mizan, 8:105, and numer-

ous other sources listed in the editor’s footnote therein) who was killed by Mansir (Ibn Sa‘d,

7:544). He is credited with a number of transmissions from Ja‘far al-Sadiq in Shi‘1 hadith col-
lections, which are listed mostly in Khul, Mujam rijal al-hadith, 18:226-27, 453-54 (see also

Ibn Babawayh, Khisal, 494 and ‘llal al-shard’i, 2:174 for another instance) but also in Sunni

works such as Ibn Kathir, Tafsir, 1:355 (on Qur’an 1:102), where his name is corrupted to

Mughith (si2 oy ae oY s e Eoie o), corrected by Ibn Hajar in Lisan al-Mizan, 8:105, 127. Early

sources offer no further biographical information on this servant. A recent work, which calls

him Mu‘attib b. ‘Abd Allah, clearly uses ‘Abd Allah in its lexicographical sense of “a servant of

God” and notas a personal name of the man’s father. This was a common practice in the Muslim

biographical tradition to identify anyone whose father’s name was unknown as “son of a ser-

vant of God,” as in the case of all Mamluk kings and other notables who were originally brought
into Egypt and greater Syria as slaves. See further Zirikli, A7am, 8:260, col. 1, n. 1; Modarressi,

Maktab, 116, n. 2. Just as one example, see the list of the biographical entries in Ibn Taghri-

birdi, al-Manhal al-safi, vol. 13, under all Turkic names. All of the 37 former slaves and later

notables of the Mamlik period with the name Sudin; 61 Aybaks, Bardbaks, Bilbaks, Janbaks,
Tunbaks, Uzbaks, Yushbaks, and Baktimurs; 59 Aqbughas, Aljbughas, Altanbughas, Arbughas,
Aranbughas, Baibughas, Qutlibughas, Kimishbughas, Mankulibughas, Timurbughas, and Yal-

bughas; 32 Aidimurs, Azdimors, Asnadimurs, and Bidimurs; 26 Agbais, Aqbirdis, Aqtais, Aqtu-

was, Aqtuwans, and Aqushes; 14 Inals; 13 Sunqurs, Aqsunqurs, and Qarasunqurs; 12 Sanjars;

12 Arghtins; 12 Baybarses; 11 Bahadurs; 10 Taghribirdis and Taghribirmishs; 9 Qanibays; and
hundreds of others with less-frequently used (eight cases or less) Turkic names; as well as all
21 with standard slave names such as Lu’lu’a, Yaqut, Jawhar, Khushqadam, and Khushgaldi, are

uniformly identified as “ibn ‘Abd Allah,” as was ‘Ikrima, mawla Ibn ‘Abbas.
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Your misappropriation or mismanagement of my money are the same
to me, but dishonesty is the greater evil of the two for yourself.

However, he always kept within legal and ethical boundaries:
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[Abt Ja*far al-Fazari:] Abi ‘Abd Allah summoned a client of his named
Musadif, gave him one thousand dinars, and said, “Prepare yourself to
go to Misr [that is, Misr al-Fustat] because my family has grown.” He
[Musadif] loaded some goods and traveled with the traders to Misr.
When they got close to Misr, they were met by a caravan leaving Misr,
so they asked them about the conditions in town regarding the goods
they had with them, which were goods used by the general public.
They [the members of the caravan] told them [the traders] that none
of it was available in Misr. They [the traders] then made a pact and
agreement among themselves that they would not reduce the price
of their goods below profiting a dinar for every dinar [that is, their
minimum prices would be double the cost of the goods]. When they
collected their money and went back to Medina, Musadif came to Abii
‘Abd Allah with two bags, each filled with one thousand dinars. He
said, “May I be made your ransom! This is the principal, and this is the

profit” Abu ‘Abd Allah said, “This profit is too much; what did you do
with the goods?” He told him about what they had done and their pact.

85  Kulayni, Kafi, 5:304.
86  Kulayni, Kafi, 5:161-62.
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Chapter 1: Life 25

He [Abt ‘Abd Allah] said, “Praise be to God! You make a pact against a
group of Muslims to not sell them anything unless it is at a profit of a
dinar for a dinar?” He then took one of the bags and said, “This is my
principal, and we have no need for this profit.”

He was also a hard bargainer, to the point that it attracted attention and
criticism.®” His reaction to such criticism was to say that it would not please
God if he were defrauded of his money®® and that someone who is cheated
is neither praised nor rewarded.®

Examples of his generosity abound.”® As previously noted, he once gave
the entirety of a gift of money sent to him by the caliph to someone in dif-
ficulty.®* After the failure of Zayd b. ‘Ali’s uprising, he gave one thousand
dinars to one of his disciples to distribute among the families of those killed
in the fighting.”? At harvest time, he would order his servants to dismantle
the walls around his orchard at ‘Ayn Abi Ziyad®® on the outskirts of Medina,
so that people could come through and take the fruits for free. He would
thus make, at best, an annual profit of ten percent on the orchard, amount-
ing to something like four hundred dinars on the equivalent of four thou-
sand dinars worth of produce.* He designated a section of his gardens as
charity for passersby.”> His dinner receptions for guests were always gener-
ous and even extravagant, but within reason.”® He bequeathed one third®” of
his estate to family members and others, including an individual who had
attempted to kill him with a broadsword when Ja‘far rejected his invitation
to join the rebellion of Nafs al-Zakiyya in 145.%¢ The text of two documents

87  Kulayni, Ifdﬁ, 4:494, 546; Khatib al-Baghdadi, Ta’rikh Baghdad, 5:346.

88 Sl el 0f Lo Ml e b b5 (Kulayni, Kaff, 4:546).

89 )}SL» Y5 5502 Y 954l (Kulayni, Kafi, 4:496; Khatib al-Baghdadi, Ta’rikh Baghdad, 5:346; cf.
Ibn Babawayh, Faqih, 3:122, where the same statement is also quoted from Muhammad
al-Bagqir).

90 E.g, Barqi, Mahasin, 502; Kulayni, Kafi, 3:501, 4:8-9, 21, 49, 5:138, 480, 6:278-79; Kashshi,
Rijal, 335, 369; Abu Nu‘aym, Hilyat al-awliyd’, 3:194; Tusi, Amali, 281, 677; Ibn Shahrashiib,
Managqib Al Abi Talib, 4:236. See further Himyari, Qurb al-isnad, 43. However, like in every-
thing else, he was moderate and reasonable in his charitable spending (e.g., Kulayni, 3:566,
569), giving priority to the essential interests of religion and the Muslim community (e.g.,
Tusi, Tahdhib, 5:447).

91  Kulayni, Kafi, 4:21; Kashshi, Rijal, 183-84.

92 Ibn Babawayh, Amali, 275. See also Kashshi, Rijal, 338.

93  Alarge estate belonging to Ja‘far that was later seized on the caliph Mansur’s orders after the
revolt of Nafs al-Zakiyya. See below.

94  Kulayni, Kafi, 3:569.

95 Himyari, Qurb al-isnad, 22; Kulayni, Kafi, 4:59.

96  Barql, Mahasin, 400, 413-14; Kulayni, Kafi, 1:385, 6:278-80, 328, 8:164; Qadi Nu‘man,
Da‘@’im al-Islam, 2:107.

97  Kulayni, Kaft, 7:55.

98  ‘Ayyashi, Tafsir, 2:386; Kulayni, Kafi, 7:55.
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of manumission for slaves written by him have been preserved.”® His son
Musa al-Kazim reported that his father continued until the end of his life to
encourage Musa to be generous.!?

He occasionally accepted gifts and charitable donations from his follow-
ers and admirers'®* but reminded them that he personally did not need
their gifts.’2 There are reports of cases in which he accepted large gifts but
then returned them to the donors as his own gift.}® For charitable monies,
his initial response was to ask the donors or their representatives to use the
funds personally for appropriate purposes.'®*

He was strongly opposed to superstitious beliefs and practices embraced
by people in his time, including amulets,'* astrology,'°® and other notions.*”
A disciple once told him that he, the disciple, had become captivated by
astrology to the point that he would cancel important trips because the
horoscope or the position of celestial objects deemed them inauspicious.
The Imam advised him to burn his astrological books.'%

He also cautioned against the theological and sectarian debates of the
time (known at the time as khustima or mukhdsama), which normally
involved unhealthy levels of controversy and antagonism.!® Should one
be drawn into such a debate, the Imam advised, one should engage in it
only to the extent necessary and use the Qur’an as one’s main—and indeed
only—point of reference.’'® However, he allowed certain able disputants
and theologians in his entourage to participate in theological debates for
the purpose of defending the truth.!

His legal opinions would not vary depending on whether the involved
party was a follower of his or whether the issue at hand affected the cause
of the House of the Prophet. Once, for instance, he reiterated the common

99  Kulayni, Kafi, 6:181.

100 Kulayni, Kafi, 4:39. See further Ja‘far's remarks on generosity in Himyari, Qurb al-isnad,
72-73; Kulayni, 4:40, 41-42.

101 Kulayni, Kafi, 4:9 (see also 2:512), 7:58, 62; Kashshi, Rijal, 200; Tusi, Tahdhib, 9:233.

102 ‘Ayyashi, Tafsir, 1:321.

103 E.g, Kulayni, Kafi, 1:408, where he accepted a gift of 80,000 dirhams from a follower of his,
but immediately returned it to the donor (cf. Kashshi, Rijal, 200; Tusi, Tahdhib, 4:137).

104 E.g., Kulayni, Kafi, 7:15. (See also 7:14; cf. 7:58, where he refused to accept charitable
bequests made for the House of the Prophet.)

105 Ibn Bistam, Tibb al-dgimma, 48.

106 E.g, Kulayni, Kafi, 4:6; 8:351-52.

107 E.g., Kulayni, Kafi, 6:6-7; Tisi, Tahdhib, 7:475.

108 Ibn Babawayh, Faqih, 2:175.

109 “Ayyashi, Tafsir, 2:295; Kulayni, Kafi, 1:156, 2:213; Qadi Nu‘man, Sharh al-akhbar, 3:476; Ibn
Babawayh, Tawhid, 456, 458, 460; Abi Nu‘aym, Hilyat al-awliya’, 3:184, 198 (whence, Mizzi,
Tahdhib al-Kamal, 5:86; Dhahabi, Siyar a‘lam al-nubala’, 6:264, Dhahabi, Tadhkirat al-huffaz,
1:158; Dhahabi, Ta’rikh al-Islam, 3:833).

110 Ibn Babawayh, Tawhid, 347.

111 See further Modarressi, Crisis and Consolidation, 109-15.
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reservation in the Muslim tradition against reciting poetry instead of the
Qur’an or prayers during the month of Ramadan. When his son Isma‘ll asked
whether it would make a difference if the poetry glorified the House of the
Prophet, Ja‘far said that it would not change the situation.!'? When a woman
willed a sum of money either to be spent on enabling someone to make the
hajj pilgrimage on her behalf or to be distributed among needy descendants
of Fatima al-Zahra’, the daughter of the Prophet, Ja‘far’s response was that
the money should be spent on hajj rather than the descendants of Fatima.''3
In yet another example, the daughter of Humran b. A‘yan, one of Ja‘far’s
closest and most favored associates,'** imposed specific conditions on her
husband in the marriage contract that Ja‘far considered legally invalid, and
he explicitly said so. He prefaced his opinion with this remark:

15, 50 Joi Y OF o ells Llast ¥y Gd 01,2 Y O
Her father, Humran, has a right [over us], but that does not prevent us

from speaking the truth.

He followed the same principle in matters related to himself. Consider
the following example. In the year 142, the hajj procession was headed by
the current governor of Mecca, Isma‘l b. ‘Ali b. “‘Abd Allah b. al-‘Abbas. As
the procession from ‘Arafat to Muzdalifa began, Ja*far fell from his mule:
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112 Tasi, Tahdhib, 4:195.

113 Tusi, Tahdhib, 5:447. See also Kulayni, Kaft, 7:17.

114 See Kashshi, Rijal, 10, 176-81; Mizzi, Tahdhib al-Kamal, 7:306-7 and the many sources cited
in the editor’s footnote therein. See also Modarressi, Tradition and Survival, 1:239.

115 Kulayni, Kafi, 5:403, where the word & is corrupted to 2Y (also in Ibn Babawayh, Faqih,
3:270). Corrected on the basis of Tusi, Tahdhib, 7:371.

116 Himyari, Qurb al-isnad, 13-14 with inserts from a variant of the report at 161. See also
Kulayni, Kafi, 4:541, where an abridged version of the report is quoted. The date appears in
both sources as 140. I have corrected it to 142 as that was the year in which Isma‘l b. ‘Ali
headed the hajj procession (Fasawi, al-Ma ‘rifa wa’l-tarikh, 1:134; Tabari, Ta’rikh, 7:514). He
also led the hajj in the year 137 (Fasawi, 1:118). In the year 140, the caliph Mansir led the
hajj (Fasawi, 1:122; Tabari, 7:504).
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[ saw Abt ‘Abd Allah who had come for the hajj and attended the gath-
ering [in ‘Arafat]. When the people started to descend [from ‘Arafat
toward Mina], Abu ‘Abd Allah fell from the mule he was on. The gover-
nor leading the procession that year recognized him. (It was the year
142. The official who led the procession that year was Isma‘l b. ‘Ali b.
‘Abd Allah b. al-‘Abbas.) He stopped so that Abii ‘Abd Allah could mount
again. Abu ‘Abd Allah, raising his head to him, said, “Do not stop! When
the leader [of the procession] begins to drive the people [from ‘Arafat],
he may not stop until he reaches Muzdalifa.” So Isma‘il proceeded slowly
until Abu ‘Abd Allah mounted and caught up with him.

He took the same course in matters of social etiquette:
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We were walking with Abi ‘Abd Allah as he was going to offer con-
dolences to a relative on the loss of his child. The strap of Abu ‘Abd
Allah’s sandal broke, so he removed the sandal from his foot and
walked barefoot. Ibn Ab1 Ya‘fur'!® saw him, removed his own sandal,
removed the strap from it, and gave it to Abii ‘Abd Allah. He looked the
other way, seeming annoyed, and refused to accept the strap. Then he
said, “Indeed, it is more appropriate for the one who suffers a calamity
to endure it patiently” He then continued to walk barefoot until he
reached the man whom he had gone to console.

A non-ShiT who used to frequent Ja‘far al-Sadiq’s meetings described
them as follows:
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[ used to sit in the company of Abii ‘Abd Allah and, by God, I never saw
a more noble company than his.

117
118

119
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Kulayni, Kafi, 6:464.

‘Abd Allah b. Abi Ya‘fur al-‘Abdi al-Kifi (d. 131), a close disciple of Ja‘far al-Sadiq. On him, see
Modarressi, Tradition and Survival, 1:103-5 and the sources cited therein.

Kulayni, Kafi, 2:657.
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An Egyptian adherent of the doctrine of the Khawarij asked Ja‘far
a Quranic question through a friend who was going on the hajj. He was
impressed by the answer and said to the intermediary:
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Had his grandfather not shed that much blood, I would not follow any
other imam!'*

He underwent several major illnesses in his life.'?? In the last two years of
his life, he suffered from loosening of, and discomfort in, his teeth.!?* Trav-
eling, even the annual pilgrimage to Mecca, became a challenge.'?* Earlier,
he had been seriously ill for more than two years'?® with a pain in his stom-
ach'?® and he subsequently attributed his recovery to a change of his eating
habits to include rice.'?” He once said to a Kifan disciple, “The most favor-
able things that I receive from your region are rice and the viola flower.”*?8

He expressed awish to be in Iraq for its natural blessings: to immerse him-
self in the Furat (Euphrates) once a day and to enjoy a Stirani pomegranate

120 ‘Ayyashi, Tafsir, 2:124-25, and a variant in Kulayni, Kafi, 4:492.

121 This is a reference to the Battle of Nahrawan, where ‘Ali fought the first generation of the
Khawarij.

122 See Kulayni, Kafi, 1:379, 2:246, 4:422; Ibn Babawayh, Faqih, 2:251; Mufid, Amali, 32; Tus],
Amali, 281, 676; Tusi, Tahdhib, 1:198-99. See further Durust b. Abl Manstr, Kitab, 295 (also
Kulayni, 4:324; Tusi, Tahdhib, 4:292, 5:57).

123 Ibn Babawayh, Tlal al-shara’i‘, 1:278. See also Kulayni, Kafi, 4:293 and Tusi, Tahdhib, 5:28. He
was also once diagnosed with ophthalmia (inflammation of the conjunctiva or the eyeball).
See Bazanti, Jami‘, 114; Ibn Bistam, Tibb al-a’imma, 84 (whence, Hasan b. Fadl al-Tabrisi,
Makarim al-akhlaq, 2:269).

124 Kulayni, Kafi, 1:359 (a report from the year 145).

125 A report in Tasi, Tahdhib, 4:251 says that he was ill and could not fast in three successive
Ramadans. These were presumably the ones for which he ordered his son, ‘Abd Allah, to
make up fasts for him after his death, as mentioned below (Ahmad b. Tsa, Amali, 2:342).

126 Barqi, Mahasin, 502-3; Kulayni, Kafi, 6:341-42 (see further Mufid, Amali, 18 for a case from
the year 120). He seems to have suffered from digestive problems due to his insistence on
following the modest diet of average people in his time and place, which relied on oil and
vinegar (see Kulayni, 4:256, 6:327-28—still better than bread and salt, which seems to have
been the diet of the very poor, as in Tusi, Tahdhib, 5:442). His health once deteriorated on
the way to the hajj because of this diet but he recovered when he ate a chicken ordered by
his handmaiden Humayda (Kulayni, 4:260). This servant was the mother of his son, Miisa
(Kulayni, 1:385, 477; see also 4:260, 301; Ibn Abi al-Thalj, Ta’rikh al-dimma, 25; Fadl b. Hasan
al-Tabrisi, Taj al-mawalid, 46; Ibn al-Khashshab, Ta’rikh mawalid al-a’imma wa-wafayatihim,
189; and see further on Humayda, Kulayni, 1:310, 4:301), who, together with Ja‘far’s daugh-
ter Umm Farwa represented him in the mourning sessions of Medinan women for deaths in
their families (Kulayni, 3:217).

127 Barqi, Mahdsin, 502-3; Kulayni, Kafi, 6:341-42. This might have been the same illness as that
mentioned in Kulayni, 2:246 as above.

128 Barql, Mahasin, 502; Kulayni, Kafi, 6:341.

311467 TXT.indd 29 2/15/22 9:36 AM



30 Text and Interpretation

once a day.'?° He had visited the region a number of times during his trips to
the Abbasid court and was aware of its nature, customs, and culture.'*° Every
part of it reminded him of his grandfather ‘Ali, his children and descen-
dants, and their associates who lived and died on Iraqi soil. As attested by
a large number of reports,'*! he visited all of the cities that were connected
to his family and asked the local communities for their memories of the
lives, sufferings, and tragedies of the members of the House of the Prophet
who lost their lives in Iraq.’*? On these same trips'** he also visited Christian
churches, praising their cleanliness.'3*

129 Barqi, Mahasin, 540. For his special interest in the water of Furat, see further Kulayni, Kafi,
6:388-89; Ibn Qulawayh, Kamil al-ziyarat, 47; Tusi, Tahdhib, 6:38-39. For his praise of the
Strani pomegranate, most likely an attribution to Siira, a region in Babil, see also Barqi, 544;
Kulayni, 6:356; Ibn Babawayh, Khisal, 249.

130 E.g, Barqi, Mahasin, 426; Himyari, Qurb al-isnad, 170-71; Kulayni, Kafi, 1:351, 3:283, 284,
4:490, 6:341, 351, 416 (see also 4:80, 81, 5:552); Ibn Babawayh, Faqih, 1:317.

131 For a good number of these reports, some of which sound genuine and others spurious, see
Maijlisi, Bihar al-anwar, 97:385-434.

132 He asked, for instance, about the last hours of the life of his uncle, Zayd b. ‘Alj, before he was
killed in Kifa:
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[‘Abd Allah b. Aban:] We went to Abu ‘Abd Allah and he asked us, “Do any of you
have knowledge about my uncle, Zayd b. ‘Ali?” One of us said to him, “I have knowl-
edge about your uncle. We were with him one night in the house of Mu‘awiya b.
Ishaq al-Ansari, when he said, ‘Let us go pray in the mosque of Sahla.” Abu ‘Abd
Allah said, “Did he do so?” He said, “No! Something came up that preoccupied him

[and kept him] from going.” He said, “By God, had he gone there and sought refuge in
God for a full year, He would have granted him refuge” (Kulayni, Kafi, 3:494).
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[‘Abd al-Rahman b. Kathir:] I heard Abii ‘Abd Allah say to Abi Hamza al-Thumali, “O
Abl Hamza! Did you see my uncle the night he started his uprising?” He said, “Yes!”
He said, “Did he pray in the mosque of Suhayl?” He said, “Where is the mosque of
Suhayl? Perhaps you mean the mosque of Sahla?” He said, “Yes! Had he prayed two
rak‘as of prayer in it and sought refuge in God, God would have granted him refuge
for a full year” (Tusi, Tahdhib, 6:37).
Abil Hamza al-Thumali, Thabit b. Dinar (d. 148-50) was a respected Kiifan scholar and hadith
transmitter known to both Sunni and Sh1T communities in Kafa. He died in 148-50. On him,
see Modarressi, Tradition and Survival, 1:377-79 and the sources cited therein. Masjid Sahla
was one of the oldest mosques of Kiifa; it had been built in the first century. It was a ShiThub
since its inception and, as such, a highly respected mosque among the Shi‘a, then and now
(see Majlisi, Bihar al-anwdr, 97:434-55; see further Haider, Origins of the Shi‘a, 238-39).
133 ‘Ayyashi, Tafsir, 3:80, where he tells a Kiifan disciple who has asked him about the legality
of a Muslim’s praying in churches, “Pray there! How clean they are! I saw them when [ was
with you.”
134 ‘Ayyashi, Tafsir, 3:80; Tusi, Tahdhib, 2:222.
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He especially liked dates'*® and had good knowledge of their various
kinds.'** On one of his trips to Iraq on the orders of the caliph Mansir,
some of his disciples met him in Hira near Kiifa. He praised the quality of
the Kiifan dates to them.'*” He identified the types produced in the Hijaz,
too, mentioned the names under which they were known there, and asked
about their corresponding names in Iraq.'3® He said that specific Iraqi dates
were better than Hijazi ones but noted that overall the dates of the Hijaz
were better than those of Iraq.'®*

Other characteristics and practices that the sources attribute to
him include his fondness for perfume, a preference he shared with his
great-grandfather, the Prophet. The place in which he prayed was recogniz-
able by his sweet smell.'* Like his father,'** he had one or two ivory combs
that he used,'*? and, like him, he dyed his beard with a light coat of henna.'*
He liked domestic pigeons and had them at home.**

135 Barqi, Mahasin, 535, 538-39. He said that sugar was his favorite among things edible
(Kulayni, Kafi, 4:61).

136 Barqi, Mahasin, 533-37.

137 Kulayni, Kafi, 6:351.

138 Barqi, Mahasin, 535-37; Kulayni, Kafi, 6:348.

139 Barqi, Mahasin, 538; Kulayni, Kafi, 6:348.

140 Kulayni, Kafi, 6:511.

141 Kulayni, Kafi, 6:489.

142 Kulayni, Kafi, 6:488.

143 Fasawsi, al-Ma ‘rifa wa'l-tdarikh, 2:649.

144 Kulaynji, Kafi, 6:547, 548.
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A report says that he used to repeat the expression Wa’llah'*> in conver-
sations.’*® He knew and enjoyed Arabic poetry;**” he reportedly composed
verse himself'*® and occasionally recited lines of it in his everyday exchang-
es.'® Finally, for riding around town, he preferred a donkey—the modest, low-
er-class means of transportation—over the mule,'>® which signified higher
social rank. He used mules for the hajj pilgrimage and other long trips.!*!

145

146

147

148

149

150
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That is, “By God.” Legally speaking, this statement can be made in three different contexts,
each with different legal consequences: (1) A simple swearing by the name of God to empha-
size a point, which does not give rise to any obligation, is allowed according to Qur’an
2:225 and 5:89, but disfavored in trade according to a report attributed to the Prophet in
Ibn Babawayh, Faqih, 3:97. A report in ‘Ayyashi, Tafsir, 1:208 suggests that the formulas
La wa’llah (<15Y) and Bala wa’'llah (<) k) were endorsed under Islam as a replacement
for Arab’s pre-Islamic Jahili practice to swear by their fathers. Muhammad b. ‘Ali al-Jawad,
a descendant of Ja‘far al-Sadiq and the ninth Imam of the Imami Shi‘a, who once used the
expression Wa'llah (<b\s) in a letter to deny a false ascription to himself, commented on his
own action: “I hate to say ‘By God’ but it made me sad that matters be said about [that is, be
ascribed to] me that did not actually happen” (Tusi, Tahdhib, 8:290). (2) An oath taken in the
name of God to support a testimony in court is a major sin if false and disfavored if accurate,
according to a number of reports from Ja‘far al-Sadiq, including one citing Isa (Jesus) and
another citing the Prophet (Kulayni, Kafi, 7:434); (3) An oath taken in the name of God to
pledge one to a certain course of action has legal consequences if broken, and these can
include financial liability.

Ahmad b. Muhammad b. Tsa, Nawddir, 52. There are many examples of his statements that
confirm this report, including Barqi, Mahasin, 146, 156, 347, 504, 581; Tirmidhi, Sunan,
1:26; ‘Ayyashi, Tafsir, 2:244; Kulayni, Kafi, 1:53, 179, 200, 2:73, 77, 97, 123, 190, 242, 243,
342, 636, 3:100, 130, 415, 4:83, 259, 292 (four cases), 343, 5:19, 106, 108, 138, 260, 552,
6:271, 299, 383, 445, 7:423, 442, 8:34-36, 292, 383; Kashshi, Rijal, 145-46, 147, 179, 180,
209 (2% olsl JU = said with a triple oath, that s, < .<bL «<l ), 227, 228, 230, 250, 273, 292,
298, 299, 331, 341, 400, 401, 427-28; Qadi Nu‘man, Sharh al-akhbar, 3:454; Ibn Babawayh,
Faqih, 3:228, 279; Ibn Babawayh, ‘lal al-shard’i‘, 1:17, 18, 2:277; Ibn Babawayh, Ma‘ani
al-akhbar, 154, 217, 388; Ibn Babawayh, Thawab al-a‘mal, 73, 136; Tusi, Amali, 158; Ts],
Tahdhib, 1:225, 2:98, 104, 3:100, 4:199, 5:29, 31, 9:4; Abui Mansur al-Tabars, [htijaj, 2:293.
See for instance, Tusi, Amali, 281. See further Kashshi, Rijal, 206, where Ja‘far suggests an
alternative to a word in a line of poetry by Kumayt, the well-known poet of the Umayyad
period (d. 126), in his presence.

Ibn Babawayh, Amali, 578; Tantkhi, Faraj ba‘d al-shidda, 5:88; Ibn Shahrashiub, Manaqib
Al Abi Talib, 4:273-77, where eight pieces of poetry are quoted from earlier sources as if
composed by Ja‘far himself, though he might have quoted them from others. See also
Zamakhshari, Rabi‘ al-abrar, 4:322.

E.g, Muhammad b. al-Muthanna al-Hadrami, Kitab, 259, 275; Ibn ‘Abd Rabbih, al-‘Iqd al-farid,
6:113; Ibn Abi al-Dunya, Ishraf, 230 (also in Bayhaqi, Shu‘ab al-iman, 7:207); Kulayni, Kafi,
1:360 (from Akhtal in his Diwan, 250), 2:224, 4:21, 24, 25 (attributed to “Ali in his Diwan, 80),
5:323; Kashshi, Rijal, 94 (from Abu al-Tufayl ‘Amir b. Wathila al-Kinani in his Diwan, 65); Ibn
Babawayh, Amali, 309 and Kamal al-din, 74 (from Abu Khirash al-Hudhali in his Diwan, 15);
Taniikhi, Faraj, 5:295-96; Tisi, Tahdhib, 5:444 (also 462); Ibn Shahrashiib, Manaqib Al Abi Talib,
4:277 (attributed in this source to Dhii al-Rumma, a corruption of Umm Salama as in Kulayni,
5:117); Zamakhshari, Rabi* al-abrar, 4:322; “Ali b. al-Mutahhar, al-‘Udad al-qawiyya, 153.
Kulayni, Kafi, 2:243; Kashshi, Rijal, 215, 288, 332. Cf. Barqi, Mahasin, 352; Kulayni, 8:276,
where a similar preference is quoted from his father.

Himyarl, Qurb al-isnad, 13, 45, 161; Kulayni, Kafi, 4:541, 6:445, 537-38 (see also 6:521);
Kashshi, Rijal, 257, 311.
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Late in his life, he lost three of his children in successive years.'s? The last
of the three was his eldest son,*>* Isma‘il, who predeceased his father by
one or two years and whose death left the father in deep grief.*>* Ja‘far then
ordered his next-oldest son, ‘Abd Allah, a full brother of Isma‘l, to make up
on Ja‘far’s behalf after he died the fasts that Ja‘far could not observe himself
because of a long illness.®

He died in Medina in 148.* He was shrouded in the two garments that
he wore on his pilgrimage trips to Mecca'*” and buried next to the graves
of his father, grandfather, and grand-uncle Hasan al-Mujtaba in the main
cemetery of the town, Baqi‘ al-Gharqad, where the site of his grave is still
known.'*® Some half a century after his death, an old associate of his who no

152 Ibn Babawayh, Kamal al-din, 73. See also Kulayni, Kaff, 3:225, 226; Tusi, Tahdhib, 1:289.

153 See for instance, ‘Ayyashi, Tafsir, 1:406, 2:327 (the latter also in Kashshi, Rijal, 374); Tusi, Tah-
dhib, 6:336 (also 9:194). On Isma‘l, see further Barqi, Mahasin, 417; Kulayni, Kafi, 4:571, 587,
5:196, 511, 6:547, 548, 551, 7:388-89, 432-33, 8:223-24; Kashshi, 377; Ibn Babawayh, Faqih,
3:135; Ibn Babawayh, Tlal al-shard’i’, 2:87; Ibn Babawayh, Uytin akhbar al-Rida, 2:234; Tisi,
Tahdhib, 4:70. There is a report in Kulayni, 5:299-300, in which the Imam advises Isma‘l not
to trust a person who is known to drink wine. A shorter report in Himyari, Qurb al-isnad, 315
ascribes major elements of that report to a conversation between the Imam and another son
of his. One version is clearly a redaction of the other. See also Tusi, Tahdhib, 9:194, where it is
reported that Ja‘far willed a part of his inheritance to the son of Isma‘ll, Muhammad.

154 Kulayni, Kafi, 2:75, 92, 3:193-94, 204; Ibn Babawayh, Amali, 309; Ibn Babawayh, Kamal
al-din, 71-74; Ibn Babawayh, Faqih, 1:98; Tusi, Tahdhib, 1:429.

155 Ahmad b. Tsa, Amali, 2:342.

156 The current presumption in the Imami Shi‘l community that he died on the twenty-fifth day
of Shawwal (the tenth month of the Arabic lunar year) is not attested in the early sources,
although the month of Shawwal is one of the two alternatives named as the month of his
death (Kulayni, Kafi, 1:472; Mufid, Irshad, 284; Fadl b. Hasan al-Tabrisi, I'lam al-wara, 271;
Fadl b. Hasan al-Tabrisi, Taj al-mawalid, 43; Ibn Shahrashiib, Managqib Al Abi Talib, 4:280. The
other date given is Monday, the fifteenth of Rajab [the seventh month of the Islamic lunar
year]). The date of 25 Shawwal was first suggested in the early twelfth-century Iran (Imami
Khattinabadi, Jannat al-khuliid, 29), most likely on the basis of a kind of mathematical calcu-
lation. The date of death of Ja‘far’s son Miisa al-Kazim is recorded as 25 Rajab, 183, and Miisa
is said to have survived his father by thirty-five years and nine months. As is common in such
contexts, the latter date was most probably approximate (see, as just one example of such
approximate dates, Ibn Tawis, Luhiif, 87, where Ja‘far al-Sadiq is quoted as saying that “Ali b.
al-Husayn Zayn al-‘Abidin wept for forty years over the killing of his father, Husayn. Husayn
was, however, killed on 10 Muharram in the year 61, and ‘All Zayn al-‘Abidin died on 12 or
25 Muharram in 95, so the time between the two dates was only thirty-four years and a few
days, not forty years). For the purpose of determining the date of Jafar’s death, however, the
thirty-five years and nine months that Misa is said to have survived his father was assumed
to be accurate. Using this calculation of thirty-five years and nine months from 25 Rajab 183,
Miisd’s death date, yields 25 Shawwal 148 for Ja‘far’s death date.

157 Kulayni, Kafi, 1:396, 3:149.

158 His tomb survived until 1344 /1926, when it was demolished by the Saudi government. For
a picture of the old building, see the illustration to the Wikipedia article on Ja‘far al-Sadiq,
available at http://en.wikipedia.org/wiki/Ja%27far_al-Sadiq.

There is also a shrine in Cairo near the mosque of al-Azhar and the shrine of Husayn,
known as Magam Ja‘far al-Sadiq, which locals respect and visit as the tomb of the Imam. See,
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longer lived in Medina would still be allowed to be buried in the same ceme-
tery as “a client of Abu ‘Abd Allah who lived in Iraq,” in contravention of the
long-established tradition of the people of Medina not to allow anybody but
locals to be buried in that cemetery.'>

Two poets, Abl Hurayra al-Tjli**® and Malik b. A‘yan al-Juhani,*** both
well-known for their sentiments toward the House of the Prophet, eulo-
gized him.'*? Pieces of these elegies have survived.'®> As had happened in
the case of his father, Muhammad al-Bagqir, a light burned every night in the
room in which Ja‘far had lived by order of his son Miisa (al-Kazim) for some
thirty-odd years until around 180, when the latter was arrested and moved
to Baghdad on the order of the caliph Hartn al-Rashid (r. 170-93).164

for instance, the report published in al-Yawm al-sabi (22 Jul. 2014), available at http://www
.youm?7.com/story/2014/7/22/1786516/5,L ;.

Taqi al-Din al-Magqrizi, the historian of Egypt (d. 845), suggested that the tomb belonged
to a Fatimid emir named Ja‘far whom the Cairenes misidentified as Ja‘far al-Sadiq (Maqriz,
Khitat, 2:48-49). Until more recent times, Cairenes observed an annual gathering at the site
with special rituals (Mubarak, Khitat, 2:86). As part of the Chinese government’s efforts to
boost tourism in the country in the past two decades, a local government developed a small
shrine in the territory of the Uyghurs (in the middle of the Taklamakan Desert, some sixty
miles north of the town of Niya, Minfeng) into a more attractive building as Mazar Ja‘far
al-Sadiqg. For more information and pictures of this building, see the collections under the
handle centralasiatraveler, available at http://www.flickr.com/photos/centralasiatraveler
/1261901056 (dated 19 Nov. 2006) and http://www.flickr.com/photos/centralasiatraveler
/sets/72157601726736264/ (undated).

159 Kashshi, Rijal, 386-87.

160 On him, see Ibn Shahrashiib, Ma‘alim al-‘ulama’, 149. He also composed poems in praise of
Muhammad al-Baqir (Baladhuri, Ansab al-ashraf, 3:307; Marzubani, Mujam al-shu‘ara’, 366;
Ibn Shahrashib, Mandgqib Al Abi Talib, 4:212).

161 A Basran Shif (Kashshi, Rijal, 216) and a transmitter from Ja‘far al-Sadiq (see Khu’i, Mu*
jam rijal al-hadith, 12:156-59). On him, see further Marzubani, Mujam al-shu‘ara’, 239; Ibn
Abi Hatim, al-Jarh wa’l-ta‘dil, 8:206; Ibn Shahrashiib, Ma‘alim al-‘ulama’, 152. Marzubani,
239 (whence, Ibn ‘Asakir, Ta’rikh madinat Dimashq, 54:271; Dhahabi, Siyar a‘lam al-nubala’,
4:404) also quotes a poem by him in praise of Muhammad al-Bagir.

162 Both poets are, however, said to have died before Ja‘far al-Sadiq. For Abii Hurayra al-‘Ijli, see
Ibn Shahrashiib, Ma‘alim al-‘ulama’, 149 and Ibn al-Mutahhar, Khuldsat al-aqwal, 191 (unless
the person named in these two sources is a different individual); for Malik b. A‘yan al-Juhani,
see Ty, Rijal, 302.

163 Abu Hurayra al-‘Ijli’s eulogy in Ibn ‘Ayyash, Muqtadab al-athar, 52 and Ibn Shahrashiib,
Managqib Al Abi Talib, 4:278, and that of Malik b. Afyan al-Juhani in Marzubani, Mufam
al-shu‘ara’, 239; Mizzi, Tahdhib al-Kamal, 5:97 (both quoting Zubayr b. Bakkar); Ibn
Shahrashub, 4:277-78.

164 Kulayni, Kafi, 3:251 (also Ibn Babawayh, Faqih, 1:98; Tusi, Tahdhib, 1:289).
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IIL. Political Stance

Few people in Mecca!® or Basra'®® were supporters of the House of the
Prophet in Ja‘far’s time. But Iraq in general,*” and in particular Kiifa,'*® the
town in which ‘All spent the last years of his time as caliph, was home to
the largest concentration of Ja‘far’s followers anywhere.!*® It is said that
the majority of the people of Kiifa during his lifetime were his followers.'”°
Other reports estimate the number of his followers there at fifty thousand'”*
or more.'7?

This community was under constant suspicion and surveillance by the
caliphate, which considered it a potential threat. In some periods during
the lifetime of Ja‘far al-Sadiq, the community was so afraid of government
persecution that its members did not even greet one another in the mosque
lest they be identified by government agents and harassed.!”®

When it came to politics, Ja‘far al-Sadiq was very much like his father:
non-participating, peaceful, and against violence.'’* His peaceful dispo-
sition is exemplified by his comment on a report according to which the
Prophet said that anybody killed defending his own property is a martyr.!7>

165 Forbackground, see Kashshi, Rijal, 246, 389. Generally speaking, the majority of the residents
of Mecca and Medina at the time were not on friendly terms with the ‘Alids. See Kulayni, Kafi,
2:409, 410.

166 Himyari, Qurb al-isnad, 128; Kulayni, Kafi, 5:349, 8:93; Tusi, Tahdhib, 3:27. See further Mizz,
Tahdhib al-Kamal, 5:77-78. There was, however, a community of his followers there. A report
in Barqi, Mahasin, 478-79 says that a Basran brought a shrimp to show it to Ja‘far and ask
him about the lawfulness of eating it. In posing his question to the Imam, he mentions that
“our community” is divided over the lawfulness of shrimp “with some regarding it as lawful
and others as unlawful.”

167 Kulayni, Kafi, 2:242; Tusi, Amali, 698 (quoting Ja‘far al-Sadiq as thanking God for locating
most of his followers in Iraq).

168 Kulayni, Kafi, 8:81:

238580 e LY €2 ZST 0NN e Bl 0 Lo
No town has more well-wishers for us than Kiifa.
See also Qadi Nu‘man, Sharh al-akhbar, 3:459; Ibn Qulawayh, Kamil al-ziyarat, 314.

169 Other regions in which he had followers included Medina (Kulayni, Kafi, 3:118), Khurasan
(Tabari, Ta’rikh, 7:503; Kulayni, 2:637; Ibn Samka, ‘Abbasi, 204; Sadid al-Din al-Suri, Qada’
huquq al-mu’minin, 28); Bab al-Abwab (Tusi, Tahdhib, 6:135), Sijistan (Kashshi, Rijal, 385;
Mufid [attr], Ikhtisds, 203), Jibal in central Iran (Tusi, 9:66) including Ray (Kulayni, 5:115)
and the Arab immigrants in Qum (Kashshi, 332-33), who made up the largest group of his
followers in any locality outside Kiifa.

170 See for instance, Ibn Qulawayh, Kamil al-ziyarat, 168; Mufid, Amali, 142.

171 Ibn Babawayh, Sifat al-Shi‘a, 203.

172  Kulayni, Kafi, 2:242.

173 Irbili, Kashf al-ghumma, 2:227 (quoting ‘Abd Allah b. Ja‘far al-Himyar?’s currently missing
Kitab al-Dala’il). At times, they did not greet even the Imam, by his own order. See Kulayni,
Kafi, 2:219.

174 See, for instance, Kulayni, Kafi, 8:87.

175 This statement is quoted from the Prophet in all six canonical books of Sunni hadith (Bukhari,
Sahih, no. 2480; Muslim, Sahih, no. 226; Ibn Majah, Sunan, no. 2580; Abii Dawud, Sunan, no.
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36 Text and Interpretation

Quoting that statement from the Prophet, Ja‘far al-Sadiq commented, “But
if  were there, I would leave the thief alone and would not fight him.”'’® He
would disassociate himself from anyone who used violence. He even did so
with one of his close, learned associates, Hariz b. ‘Abd Allah al-Azdi, when
the latter got involved in armed struggle against the Khawarij in Sijistan.
Ja*far said to a companion of his who tried to intercede for Hariz:'”’

el s o G il il gl 15> O Vet
Beware! Hariz has taken up arms, and whoever takes up arms is not
mine.

To a follower who asked him about joining the revolt of Muhammad b.
‘Abd Allah al-Nafs al-Zakiyya in the year 145, Ja‘far responded:

178.&)%‘9 clad) oS b \}Aiw;\

Remain tranquil as long as the sky and the earth remain tranquil.

And he counseled another follower:

75y J) (S e o Snlg bl 0 Tl o5 iy 311 e b
O Sadir! Stay in your home, and be like one of its fixtures, and remain
tranquil as long as the night and the day remain tranquil.

Many people of the time believed in the right of the House of the Prophet
to lead the Muslim community.’®® Criticizing the practices of the govern-
ment, Ja‘far also commented at times, “Were we in charge [we would do

4772; Tirmidhi, Sunan, nos. 1438-40; Nasa’1, Sunan, nos. 3533-44) as well as in many other
hadith works cited in the editors’ footnotes in Ahmad b. Hanbal, Musnad, 11:74-75 and on
other instances in this work where the statement is repeated.

176 Ala’b.Razinal-Qalld’, Kitab, 367; Kulayni, Kafi, 5:52. The statement is attributed to Muham-
mad al-Baqir in Kulayni, 7:296 and Qadi Nu‘man, Da‘@’im al-Islam, 1:398, and to him or his
son Ja‘far in Ibn Babawayh, Faqih, 4:68. In view of Muhammad al-Bagqir’s physical condi-
tions, his fighting with a thief would not be conceivable. The transmitter of the report was
not one of the former disciples of Muhammad al-Baqir’s father, ‘Ali Zayn al-‘Abidin, a fact
that makes it unlikely that the report refers to an earlier stage in Muhammad al-Bagqir’s life
when he might have been more fit. The attribution to Ja‘far al-Sadiq seems, therefore, more
plausible.

177 Kulayni, Kafi, 7:370. See also Kashshi, Rijal, 336, 384.

178 Ibn Babawayh, ‘Uyiin akhbar al-Ridd, 1:310; Ibn Babawayh, Ma ‘ani al-akhbar, 266.

179 Kulayni, Kaff, 8:264.

180 See for instance, Barqi, Mahasin, 154.
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Chapter 1: Life 37

such-and-such].”'®* However, he was very careful not to put his own life or
that of others in danger. There were a good number of instances in which he
acted against what he said was required by the strict dictates of the law in
order to protect lives.'®? The Zaydis criticized him. They asserted that they
had no disagreement with him except on the point that he did not believe
in jihad.'®® He rejected this accusation and noted that there were specific
conditions for the obligatoriness of the duty of jihad that the Zaydis did not
know or care about.!®*

He visited both Abu al-‘Abbas al-Saffah'®® and Abu Ja‘far al-Mansir, the
first and second Abbasid caliphs, in Iraq. In the case of Saffah, the purpose
of the visit was presumably to congratulate him on his accession.'®¢ Ja‘far’s
visit to Mansir, at the beginning of the latter’s reign, was probably for the

181 L) };}H 0K . See for instance, Tisi, Tahdhib, 8:99. See also Qadi Nu‘man, Da‘@’im al-Islam,
2:256: Ul 5.1 E s

182 E.g, Ahmad b. Muhammad b. Isa, Nawadir, 37 (and Tasi, Tahdhib, 7:372); ‘Ayyashi, Tafsir,
3:25-26; Kulayni, Kafi, 4:83, 6:449. He would even attend the funeral of an anti-‘Alid Umaé
yyad, presumably for the same reason (Kulayni, 3:190).

183 Kulayni, Kafi, 5:19. See also 1:357, and Khazzaz al-Qummi, Kifayat al-athar, 301, quoting the
same group as saying:

w1 b 3Ty 4y 3 e e p LY
The Imam is not someone who remains in his home, closes his door, and lowers
his curtains.

184 Kulayni, Kafi, 5:19.

185 Barqi, Mahasin, 588; Kulayni, Kafi, 3:493, 4:83, 5:108 (the last report does not specify the
time, but Dawid b. ‘Ali, who is mentioned in it as being alive and in office at the time, was
appointed as the governor of Kiifa and then Medina very late in 132 and died early in 133,
both events occurring during the caliphate of Saffah), 6:449, 7:378; Ibn Qulawayh, Kamil
al-ziyarat, 37, 48; Ibn Babawayh, Sifat al-Shi‘a: 204; Tusi, Tahdhib, 6:38-39. See also Himyarf,
Qurb al-isnad, 170, and see ‘Ali b. Asbat, Nawadir, 353 and Kulayni, 8:208 (the last two reports
belong to the legacy of the esoteric groups, but the initial references to Ja‘far al-Sadiq’s pres-
ence in Hira during the time of Saffah may refer to a common memory). Most references to
Ja‘far’s undated visit to Hira, where he was met by many of his local followers, and to Kifa are
most likely from this first trip; see for instance, Ibn Qulawayh, 34; Kulayni, 2:43, 4:571-72,
6:268, 537, 8:87; Kashshi, Rijal, 245, 257, 288, 311; Ibn Babawayh, Faqih, 2:351-52; Tusi,
2:208 (cf. Ibn al-Mashhadi, Mazar, 122), 4:222, 6:35, 36, also Himyari, 170-71. There are
also reports about his presence in Hira in the time of Manstr (e.g., Kulayni, 6:268; Rawandj,
Khard’ij, 2:642 [a report of esoteric provenance]).

186 One of Ja‘far’s meetings with Saffah in Hira took place at the beginning of Ramadan (Kulayni,
Kafi, 4:83). For this meeting, and possibly for most other meetings with the Abbasids, he
had to wear a black overgarment in accordance with the etiquette of the Abbasid court, but
he said to a disciple who was present, “I am wearing this but know that it is the clothing of
the people of the Fire” (Kulayni, 6:449). That black is the color of the clothes worn by the
denizens of the Fire is also mentioned in Kulayni, 3:403. On a second trip to Kifa during
the time of Mansur, however, he reportedly wore white clothes when he went to meet the
caliph (Kulayni, 6:445). Privately, he would wear a shining white garment (Kulayni, 5:65),
and a black coat and shoes (Ibn Babawayh, Tlal al-shara@’i‘, 2:36, reading khuff for khazz, as in
footnote 2 therein), and occasionally red shoes on trips (Barqi, Mahasin, 378; Kulayni, 6:466)
with no problems.
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same reason,'®” but one or more times he was summoned or brought to the
caliph for interrogation.!®® Mansur also summoned him in Mecca or Medina
on occasion during the caliph’s hajj trips.'® At one time, when Mansir left
Mecca after a visit, Ja‘far had to accompany him along the road to say goodbye
to him.*°

Two episodes in Ja‘far al-Sadiq’s life brought him face to face with politics
and its consequences. Early in the fourth decade of the second century, when
the anti-Umayyad revolution began under the banner of ending oppres-
sion of the House of the Prophet, there were major expectations that Ja‘far
al-Sadiq, as the most revered member of the House, would take the lead. A
passionate follower told him that “half of the world” supported his claim to
the leadership of the Islamic state.'”* The people of Kiifa allegedly waited only
for his order to seize the city from its garrison.'”> Many leaders of society,'*
even the Abbasids who eventually took the reins of power, reportedly looked
to him in the early days of the insurrection as one of their first choices for the
spiritual leadership of the movement.'** To the dismay and disappointment
of some of his Kiifan followers and admirers,** Ja‘far remained quiet and did
not embark on any political activity.'*® He also forbade his followers to engage
in politics'”” or join any armed group.”® Until 145, as explained below, the
Abbasid governors of Medina usually treated Ja‘far with great respect. For his
part, he occasionally visited them when they held court.*®

187 Kulayni, Kafi, 4:540, 6:268, 8:87; Ibn Qulawayh, Kamil al-ziyarat, 36; Ibn Babawayh, Thawab
al-a‘mal, 118; Tusi, Tahdhib, 5:425 (cf. Kulayni, 4:540).

188 Kulayni, Kafi, 6:445; Muwaffaq b. Ahmad al-Makki, Manaqib Abi Hanifa, 148. Ibn Tawds, in
Muhaj al-da‘awat, 220-364, lists nine times that Ja‘far was brought to Mansir, twice in or
near Medina and the other times in Iraq for interrogation. The list sounds ahistorical, at
times taking different reports pertaining to the same trip as references to different trips.

189 E.g, Kulayni, Kafi, 2:559-60, 563 (see also 8:383); Tusi, Amali, 480-81; Zubayr b. Bakkar,
Muwaffaqiyyat, 149-50. See also Baladhuri, Ansab al-ashraf, 3:221, who does not specify the
time. The last meeting between Ja‘far and Manstir took place in late 147 when Mansir led the
hajj (Fasaws, al-Ma ‘rifa wa’l-tarikh, 1:131; Tabari, Ta’rikh, 8:26).

190 Tusi, Tahdhib, 5:475.

191 Kulayni, Kafi, 2:242. See also Ibn Shahrashiib, Manaqib Al Abi Talib, 3:362.

192 Kulayni, Kafi, 8:331; Kashshi, Rijal, 353-54.

193 Kulayni, Kafi, 8:331.

194 Tanukhi, Faraj, 275-76; Shahristani, Milal, 1:179; Ibn Shahrashab, Mandgqib Al Abi Talib,
4:229 (quoting earlier sources). See also Kulayni, Kafi, 8:274.

195 Kulayni, Kafi, 2:242 (see also 1:368); Nu‘mani, Ghayba, 198, 288, 294, 330; Tusi, Ghayba, 262,
263, 265.

196 See Tabari, Ta’rikh, 7:603; Kulayni, Kafi, 1:378; Kashshi, Rijal, 362, 365; Isbahani, Maqatil
al-Talibiyyin, 273.

197 See Kulayni, Kafi, 8:264-65; Ibn Babawayh, ‘Uyiin akhbar al-Ridd, 1:310.

198 See Kulayni, Kafi, 8:264; Kashshi, Rijal, 336, 383-84; Najashi, Rijal, 144-45; Ibn Babawayh,
‘Ilal al-shara’i, 577.

199 Kulayni, Kafi, 7:269 (with ‘Abd al-‘Aziz b. ‘Umar), 375 (with Dawad b. ‘Ali b. “Abd Allah b.
al-‘Abbas), 233 (with Muhammad b. Khalid al-Qasri; see also 3:507), 4:564, 5:395, 7:266-67
(with Ziyad b. ‘Ubayd Allah al-Harithi), 363 (with Tsa b. Miisa).
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Some twelve years later, in 145, he resisted strong pressures,?* includ-
ing even acts of disrespect and threats to his life,?°* from those who sup-
ported the uprising led by a member of the more active and politically
ambitious Hasanid branch of the House, Muhammad b. ‘Abd Allah al-Nafs
al-Zakiyya,?*? whose revolt Ja‘far did not support.2®® He even left Medina to
avoid the event.?** However, he did not support the government against the
rebellion either. In fact, he occasionally confirmed that the government was
unjust but said that the timing and unprofessional planning of the uprising
would doom the attempt to remove the oppressors.?%

In the eyes of the government, however, the revolt was an act of the ‘Alids
against the Abbasids. It did not matter much whether Ja‘far al-Sadiq did or
did not endorse the rebellion. After the movement’s failure, Mansir sent a
new governor to Medina and ordered that all properties belonging to the
‘Alids in Medina be seized unless they showed up to welcome his designated
governor for the town. Ja‘far al-Sadiq did not appear for the purpose and
his estate at ‘Ayn Abi Ziyad was seized.?® Later, when he asked Mansir to
return the estate to him, the caliph refused and said it had been “your [that
is, the ‘Alids’] Mahdi” (the title that Nafs al-Zakiyya assumed for himself)?”
who had taken control of it.2°® The estate remained in government hands
and was not returned to Ja‘far during his lifetime. Years later, Mansiir’s son
and successor, Mahdi (r. 158-69), returned it to Ja‘far’s heirs.?*

The young Abbasid government, which had been established on the
strength of Muslim sentiment in favor of the House of the Prophet, was now
engaged in a bloody battle with the descendants of the Prophet. It realized
the sensitivity of the conflict and thus tried to strike a quick and decisive blow
against the rebels. Ja‘far al-Sadiq was respected by the Muslim community as

200 These pressures included arguments by leading scholars of the time urging him to join the
uprising, as his participation would add considerable weight. See for instance, Kulayni, Kafi,
5:23-27 (a text that might have been somewhat edited in later times):
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We wanted to present this to you so that you can join us. We cannot do without the
likes of you, because of your stature and the large number of your followers.

201 See, for details, Kulayni, Kafi, 1:359-60, 362-64, 7:55. See also ‘Ayyashi, Tafsir, 2:386;
Isbahani, Magqatil al-Talibiyyin, 140, 172.

202 On him, see the entry in Encyclopaedia of Islam 11, 7:388-89 [F. Buhl]; see also Elad, Rebellion
of Muhammad al-Nafs al-Zakiyya.

203 See Baladhuri, Ansab al-ashraf, 2:407; Kulayni, Kafi, 1:242, 358, 8:398; Kashshi, Rijal, 214;
Ibn Babawayh, Uyiin akhbar al-Rida, 1:310; also Ibn Babawayh, Ma‘ani al-akhbdr, 266.

204 Irbili, Kashf al-ghumma, 2:162.

205 This line of argument continued in Zaydi-Imami discourse for quite a while. See for instance,
Ibn Qiba al-Razi, Naqd kitab al-Ishhad, 194, 200.

206 For other properties seized after this failed revolt, see Rabb, “Curious Case of Bughaybigha.”

207 See Isbahani, Magqatil al-Talibiyyin, 237-45.

208 Tabari, Ta’rikh, 7:579.

209 Tabari, Ta’rikh, 7:603. See also Ibn Shabba, Ta’rikh al-Madina al-munawwara, 1:222.
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the most prominent member of the Family, and that fact by itself was enough
to make him an object of the caliph’s jealousy, concern, and revenge. Even
though he did not join or support the rebellion, the government considered
him a serious potential threat. There is a report that Mansiir ordered Ja‘far’s
house to be burnt. This was reportedly attempted, but the fire did not spread
beyond the door and the entrance.?’ If the episode actually happened, that
was perhaps as much as the government intended.

During his first trip to Medina after the crackdown on the Alids, late in
147, the year that he led the pilgrimage ceremonies,?'! the caliph ordered
Ja‘far al-Sadiq, who had failed to appear among those welcoming the caliph
to town and had not attended prayer with him, to be brought into his pres-
ence.?’> When he arrived, the caliph accused him of harboring sympathy
for the rebels, an accusation that Ja‘far categorically denied. He reminded
the caliph that if he had any political ambitions, he would have used the
momentum fifteen years earlier when he was younger and the conditions
were ripe and more suitable. The caliph knew what Ja‘far had done at that
time but was not moved by the reminder. A report claims that Mansur
openly threatened to kill him?!® and that Ja‘far responded to the threat by
saying that he would not live much longer anyway. Additionally, he noted
that the caliph should be assured that Ja‘far would never bother him with
anything, nor would he bother the caliph’s successor should it happen that
Ja‘far outlived the caliph.?** Jafar was released and allowed to go home but
remained under suspicion and surveillance.?*> This was the last meeting
between the two, as the Imam passed away a few months later.?'¢

While as a matter of principle, Ja‘far al-Sadiq did not participate in or
support any political uprising against the established order, he was very
much opposed to any support for, or involvement with, unjust rulers, even
at the level of working for them in a construction or farming project.?'

210 Kulayni, Kafi, 1:473.

211 Tabari, Ta’rikh, 8:26.

212 Zubayr b. Bakkar, Muwaffaqiyyat, 149-50 (whence, Tantkhi, Faraj, 1:313-18, and others).

213 Zubayr b. Bakkar, Muwaffaqiyyat, 145; Tabari, Ta’rikh, 7:603; Ibn ‘Abd Rabbih, al-‘Iqd al-farid,
2:159-60, 3:224-25.

214 Tabari, Ta’rikh, 7:603; Isbahani, Magqatil al-Talibiyyin, 273.

215 See Tantkhi, Faraj, 1:318-20; Irbili, Kashf al-ghumma, 3:172-73.

216 Zubayr b. Bakkar, Muwaffaqiyyat, 151.

217 Kulayni, Kafi, 5:107. There are a couple of statements ascribed to Ja‘far al-Sadiq that specifically
condemn the Abbasids. This genre sounds like a later contribution, even if not very late. See
for instance, Kulayni, 8:341 and Nu‘mani, Ghayba, 291, against the Banti Mirdas (the offspring
of Mirdas), clearly a reference to Bant al-‘Abbas (using, for precautionary reasons, an analogy
between the name of ‘Abbas b. ‘Abd al-Muttalib, the forefather of the Abbasids, and the name of a
well-known poet and Companion of the Prophet ‘Abbas b. Mirdas al-Sulami ). Other anti-Abbasid
reports and literature at times use allusions such as el B\ (@Lu being the reverse of ts),
as in Ibn Qulawayh, Kamil al-ziyarat, 198 (cf. Kulayni, 4:575 where the reference is decoded
as bl W3); @Lu A% as in Tasi, Tahdhib, 6:329; CL‘“‘J‘ s as in ‘Ali b. Ibrahim 2:242; and
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He quoted the Prophet’s warning to religious scholars who associated
with rulers:
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“The Muslim jurists are the trustees of the prophets as long as they do
not get involved in worldly matters.” He was asked, “O Messenger of

Banii Nutayla, as in a piece of poetry, most likely from late third-fourth century that is pre-
served in Nusayri literature and cited in Rakini, Jabal ‘Amil fi garn, 105 (the name obviously
refers to the name of ‘Abbas b. ‘Abd al-Muttalib’s mother, Nutayla bt. Janab (or Khabab) b.
Kulayb, from Bant Namr b. Qasit b. Rabi‘a). Bakriyya wa-Ibadiyya in Ibn Qiba al-Razi, Nagd
kitab al-Ishhad, 179, is clearly an intentional “customization” of Bakriyya and ‘Abbasiyya (cf.
Bagqillani, Tamhid, 169). There is a whole history with many parallels to this kind of naming.
When mentioning a break of tradition by the second caliph, ‘Umar b. al-Khattab, presumably
through his use of the discretionary authority of the leader of the Muslim community, early
Shi1 sources at times referred to him by the phonetically similar name Zufar (e.g., Sayyari,
Qira’at, 201, 289; ‘Ali b. Ibrahim, Tafsir, 2:359; Himyari, Qurb al-isnad, 57, 60; Kulayni, 5:465),
oras s, which is the reverse of s, as in Ibn Babawayh, Faqih, 3:64: D) Sl salga s, e Jj?
(cf. Kulayni, 7: 390: jas Sslal) 5les 3, o0 J30), 4: 188: o LA Jlel 4 J31 (and cf. Kulayni,
7:80: jus 2514 Jef o J31).These two cases, and the abovementioned instance of ol s,
indicate that later copies of KulaynT’s Kafif underwent minor edits once old precautionary
measures were no longer necessary. See also Turayhi, Majma*“ al-bahrayn, 4:340. The first
case, however, concerns Shurayh, the judge of Kafa, who rejected the testimony of ‘Ali’s slave
in a specific case (Ibn Babawayh, 3:64). It therefore seems that the replacement of a name by
a symbol was not specifically intended in this case, but began with the corruption of the name
G0 pa)y in an early text. It should also be noted that ‘Umar was occasionally referred to by
early Muslims as Ibn Hantama in reference to his mother, Hantama bt. Hashim b. al-Mughira
Dhii al-Rumhayn (see for instance, Zubayr b. Bakkar, Muwaffaqiyyat, 496; Tabari, Ta’rikh,
4:211; Kulayni, 1:428; Khatib al-Baghdadi, Ta’rikh Baghdad, 15:21). Likewise, the first caliph,
Abi Bakr, is at times referred to in early Sunni and Shi1 (e.g., Kulayni, 8:204) sources as Abl
al-Fasil, clearly because of the closely connected meanings of the two words bakr and fasil
in Arabic, each referring to a baby camel of a different age. He occasionally also appears as
Abii Rakb, rakb (_S ) being the reverse of bakr (,X), as in a poem by the mid-third century
poet ‘Abd Allah b. ‘Ammar al-Barq] in Ibn Shahrashtb, Mathalib al-Nawasib, 3:76. The third
caliph, ‘Uthman, was also occasionally referred to as Ibn Arwa in reference to his mother,
Arwa bt. Kurayz (e.g., Mas‘adi, Muriij al-dhahab, 3:92; Ibn Babawayh, Fada’il al-Shi‘a, 315; Ibn
Babawayh, Faqih, 1:195; Ibn al-Athir, Kamil, 4:235; Ibn Abi al-Hadid, Sharh Nahj al-balagha,
1:270; Ibn Nama, Sharh al-thar, 381; also in a piece of poetry by Kuthayyir ‘Azza (Diwan,
222 from Marzubani, Akhbar shu‘ara’ al-Shi‘a, 70) or Sayyid al-Himyari (Diwadn, 427 from
Isbahani, Aghani, 7:276). There were many similar nicknames that people used in the early
centuries to refer to those in power. One of the best known was Banii al-Zarqa’ for Bant Mar-
wan (e.g., Nu‘aym b. Hammad, Fitan, 72; Abtu Dawid, Sunan, nos. 4646-47; Tirmidhi, Sunan,
no. 2236; Baladhuri, Ansab al-ashraf, 5:255, 257; Ibn ‘Asakir, Ta’rikh madinat Dimashgq,
70:278; Ibn al-Athir, 4:194; also a poem by Di‘bil in Marzubani, 99) in reference to Zarqa’
bt. Mawhib, the grandmother of Marwan b. al-Hakam. The name was pejorative in this case
as Zarqa’ is said to have been known in her time as a prostitute (Hisham al-Kalbi, Mathalib
al-‘Arab, 77; Ibn al-Athir, 4:194). Wa-Allahu a‘lam.
218 Kulayni, Kafi, 1:46, with a variant in Abtu Nu‘aym, Hilyat al-awliya’, 3:194 (whence, Dhahabi,
Siyar a‘lam al-nubald’, 6:262; Dhahabj, Ta’rikh al-Islam, 3:833).

311467 TXT.indd 41 2/15/22 9:37 AM



42

Text and Interpretation

God! What is [the meaning of] their involvement in worldly matters?”
He said, “Following the rulers. When they do that, be vigilant about
your religion.”

He advised his followers against going to unjust rulers even to defend
their own legitimate rights.?*

Living with constant suspicion and harassment on the part of the gov-
ernment was naturally challenging, especially in the last years of Ja‘far’s
life. He is reported to have said to a group, most probably of Kifan visitors:

ol (S il ébb o G Ayll) Sl oy Nalisg G-y ) ) 158
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[ grieve before God for my loneliness and anxiety among the people
of Medina until you come and I see you and get companionable with
you. If only this tyrant would allow me to take up residence in Ta’if to
live there. I would put you up with me. I would guarantee them that

nothing odious would ever come from our side.

And to another transmitter he said,

21, il bl 3L ot st G 2 e 5l 3 Glonsls BT asg)

[ wish I could live with my disciples in a remote town until we die, or
until God finds us a way out [of this difficult situation].

219

220

221
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Kulayni, Kafi, 1:54, 7:411-12, and for the community’s following that advice, see for instance,
Tasi, Tahdhib, 10:127. In the Magbtila of ‘Umar b. Hanzala, quoted in full in Chapter 3, the
Imam advised his Kifan followers to choose a judge among themselves and refer their dis-
putes to him as qadi al-tahkim (as opposed to the qadi al-mansiib, as discussed in works on
the Islamic justice system). They still could, and at times had to and actually did, go to the
caliphal court to defend themselves against unjust claims, but they did not appeal to the
court to gain anything.

Kulayni, Kafi, 8:215; Kashshi, Rijal, 365, with a variant at 362 where he is quoted as saying
to two of his Kifan visitors: “I wish that you and I lived in Ta’if . .. we would guarantee them
[the rulers] that we would never make trouble for them (reading «¢le C}; ¥ V‘é u“-;')’

Tast, Amali, 2:272.
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IV. As Jurist

Abi Hanifa’s description of Ja‘far al-Sadiq’s knowledge of the diversity of
opinions among the different schools, quoted earlier, is confirmed by a
large number of reports in which Ja‘far asks his questioners about what
judges and jurists in different localities thought and said about various
questions of law.?22 At times, he also asked contemporary scholars about the
hadiths they had heard on a subject.??® Typically, many of his clients began
their inquiries by telling him what the jurists of their regions said or the
local community upheld, and then asked whether he agreed or disagreed
with those positions.??* Such exchanges naturally kept him up to date on the
range of opinions in the legal circles of his time, and he occasionally quoted
these opinions in his legal responses.??*

His name and fame as an authority on religious law were recognized
beyond the community of the admirers of the House of the Prophet in
Medina, Mecca,??° and Iraq.??” As a preeminent jurist of Medina, he attracted
questioners from various groups,??® and he responded to their questions
according to what the law required.??” When the questioner was a follower
of a different school, Ja‘far would quote the opinion of that school to him.2%

222 E.g., Himyari, Qurb al-isnad, 128-29; Kulayni, Kafi, 4:267, 7:166, 245, 278, 397, 404, 8:93; Ibn
Babawayh, Faqih, 3:48; Tusli, Tahdhib, 6:214-15, 281, 7:43, 8:189.

223 E.g., Kulayni, Kafi, 7:404; Ibn Babawayh, Ma‘ani al-akhbar, 296; Tusi, Tahdhib, 5:40-41,
7:241.

224 E.g, ‘Ayyashi, Tafsir, 1:18, 400, 3:18; Kulayni, Kafi, 2:40, 3:37, 98, 307, 322, 5:23, 103, 174,
202, 255, 6:167, 185, 203, 384, 433, 7:21, 112, 247 (cf. 248), 309; Qadi Nu‘man, Da‘a’im
al-Islam, 2:383; Ibn Babawayh, Faqih, 3:30, 48, 75; Ibn Babawayh, ‘llal al-shard’i*2:137; Ts],
Tahdhib, 1:139, 164, 2:45, 326, 3:277, 4:316, 7:155, 188, 10:309.

225 E.g., ‘Ayyashi, Tafsir, 1:138, 3:18; Kulayni, Kafi, 2:226, 4:206, 236, 523, 5:27, 6:185, 247, 296,
7:429; Ibn Babawayh, Faqih, 3:337; Tusi, Tahdhib, 7:92.

226 See ‘All b. Ja‘far, Masa’il, 270; Himyari, Qurb al-isnad, 240 (with a variant in Kulayni, Kafi,
4:479-80), about a group of pilgrims who had gathered and crowded around Jamarat
al-‘Agaba in Mina when the announcement was made:

ety I5yl6 B85 pige Mn el 18 da o e O
Ja‘far b. Muhammad says, “This is not a place to stop [as a ritual of the pilgrimage].
Throw your pebbles and leave.”

227 See Kulayni, Kafi, 5:103, where a Kiifan follower of the Imam tells him that the (Sunni) jurists
of his town considered the profit drawn from a premodern version of a certificate of deposit
unlawful even if it was not earned as interest. The Imam answers that it is lawful if there is no
prior contract to make the profit a regular interest payment given to the owner of the money.
And for the opposite opinion of the local jurists, he tells the questioner:

N QLT a2 oy a1 Gl st 13)
When you return to Iraq, say that Ja‘far b. Muhammad advised me on this.
228 Tusi, Tahdhib, 2:90.
229 E.g, Kulayni, Kaff, 5:201.
230 Kashshi, Rijal, 253.
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44 Text and Interpretation

He advised the jurists among his disciples to do the same.?*! His opinions
were known to contemporary judges and jurists, many of whom had stud-
ied with him. The judge of Kiifa asked a follower of Ja‘far al-Sadiq who came
to him for litigation, “Whose opinion do you want me to judge you by? That
of your master or someone else?” The man replied, “My master!” The judge
then decided the case on the basis of what he had heard from the Imam on
the issue at hand.??

As a preeminent jurist of Medina, Ja‘far al-Sadiq was consulted by gov-
ernmental officials when they needed a legal opinion on a matter in dis-
pute. Mansir, too, consulted Ja‘far in a number of cases, either directly?* or
through the governors of Medina?* such as Ziyad b. ‘Ubayd Allah al-Harithi?*
and Muhammad b. Khalid al-Qasri.?*® The latter once asked him about the
details of the rites of istisqa@’ (praying for rain). Ja‘far advised the governor
on how to conduct the rites.?*” When the governor performed them correctly,
the people of Medina said it must have been Ja‘far who taught him how to
perform them.?® Ziyad b. ‘Ubayd Allah once asked Ja‘far to attend court to
give his opinion on a matter of law. Ja‘far first asked the other local jurists
who were already present and challenged them on their opinions. The gover-
nor said, “Leave them alone, O Abu ‘Abd Allah! If we wanted them, we would
not have asked you to come.” He then followed Ja‘far’s opinion.?** (There was,
however, at least one other case in which he did not follow Ja‘far’s opinion.)??
Other governors of Medina likewise sought Ja‘far’s opinion, including ‘Abd
al-‘Aziz b. ‘Umar, who asked him to come to the court and give a verdict in a
criminal case,?*! and Dawud b. ‘Al1 b. ‘Abd Allah b. al-‘Abbas, who consulted

231 Kashshi, Rijal, 253, 330.

232 Kulayni, Kafi, 5:173.

233 E.g, ‘Ayyashi, Tafsir, 1:323; Kulayni, Kafi, 7:287-88, 348-49. The case in ‘Ayyashi, 1:323 is
about the owners of the houses adjacent to the sanctuary in Mecca who did not want to sell
their houses to accommodate the expansion of the sanctuary. The Imam responded:

23 s (g5 Cts ) O 0l gl ogls ol 3 15)5 00 1596 0]
If the neighbors resided there before the sanctuary was built, they have full rights
over their properties, but if the sanctuary was there before them, then it has a pri-
ority right over its surroundings.
His son Musa al-Kazim reportedly repeated his father’s answer when asked by the Abbasid
caliph Mahdi about a similar project for further expansion of the mosque (‘Ayyashi, Tafsir,
1:323-24). As in some similar cases, one of the two stories may be a redaction of the other.

234 E.g., ‘Ayyashi, Tafsir, 1:266.

235 E.g, Kulayni, Kafi, 7:203, 266-67.

236 E.g., Kulayni, Kafi, 3:507, 538.

237 Kulayni, Kafi, 3:462; Tusi, Tahdhib, 3:148.

238 Kulayni, Kafi, 3:462.

239 Kulayni, Kafi, 7:266-67.

240 Kulayni, Kafi, 5:395. For relations between this governor and Ja‘far, see further Ibn Babawayh,
Faqih, 3:108.

241 Kulayni, Kafi, 7:269.
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him on two other legal questions.?*? Similarly, ‘Isa b. Miisa, Shaykh al-Dawla,
the governor of Kiifa who was sent by Mansir to Medina to crack down on
the uprising of Nafs al-Zakiyya, asked Ja‘far for advice.?** Ja‘far once sent his
servant to the judge, apparently of Medina, to remind him of the Sunna of the
Prophet in a specific case involving marriage.?*

During the annual rites of the hajj, Ja'far al-Sadiq was a source of reli-
gious information for the pilgrims,?*® including the religious scholars.?*
One pilgrim asked ‘Abd Allah b. al-Hasan, father of Nafs al-Zakiyya, about a
matter relating to the hajj. ‘Abd Allah answered, “There is Ja‘far b. Muham-
mad, who has devoted himself (nasaba nafsah) to these matters. Go and
ask him.”?¥” When someone received from Ja‘far an answer to a question
on the hajj that differed from the answer given by ‘Abd Allah b. al-Hasan,
the latter advised the questioner to follow the opinion of Ja‘far, saying that
“he received the answer from his forefathers.”?*® Zurara b. A‘yan, one of Ja*-
far al-Sadiq’s most prominent and learned disciples,?*° marveled at Ja‘far’s
knowledge of the laws concerning hajj rituals:

20, iz Bole )l s 72 e AT 115 ) o
May I be made your ransom! I have been asking you questions about
the hajj for forty years now, and you continue to answer me.

As ajurist, Ja‘far was very careful about the specifics of each case. When
posed a legal question, he did not hesitate to ask further factual questions
to clarify the situation and would sometimes ask the questioner to repeat
his question so that he could get a full sense of it:

242 Kulayni, Kafi, 4:237; 7:375. The same governor also arranged for the killing of Mu‘alla b. Khu-
nays, an aide to Ja‘far al-Sadiq, although he later claimed that he had not ordered the killing.
See Kulayni, 2:372, 513 (also 5:94); Kashshi, Rijal, 377-81. See also Modarressi, Tradition
and Survival, 1:326.

243 Himyari, Qurb al-isnad, 98; Kulayni, Kafi, 5:130.

244  Kulayni, Kafi, 5:399.

245 Kulayni, 2:160, 4:257; Tusi, Tahdhib, 5:218.

246 Barqi, Mahasin, 210.

247 “Ayyashi, Tafsir, 2:107-8. See also Kashshi, Rijal, 360, where another prominent member of
the House from among the Zaydis explains Ja‘far’s superiority in knowledge by saying that
“he had free time whereas we were engaged [in combat].”

248 Kulayni, Kafi, 4:236.

249 On him, see Modarressi, Tradition and Survival, 1:404-5.

250 Ibn Babawayh, Fagqih, 2:306.
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[‘Umar b. Yazid:] I said to Abu ‘Abd Allah, “[What is your position on]
the exchange of dirhams for dirhams, each of the same weight, except
that one has lead in it?” He said, “say it again,” so [ repeated [the ques-
tion]. Then he repeated “say it again,” so I repeated [the question] to
him. Then he said, “I do not think there is anything wrong with that.”
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[Sa‘ld b. Yasar:] [ said to Abu ‘Abd Allah, “May I be made your ransom!
A woman gives money to her husband so that he can trade with it, and
when she gives it to him, she says, ‘Spend from it. If something hap-
pens to me, then whatever you spent from it will be lawful for you.” He
said, “O Sa‘ld! Repeat the question.” [Then he gave the answer.]
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[Shu‘ayb al-‘Aqarqufi:] I asked Abu ‘Abd Allah about a man who had
a slave woman and slept with her in order to have children, but did
not succeed. He therefore gifted or sold her to his brother, and then
she bore children [for the second man]. Can he [the first man] marry
his children from another woman to the children that his brother had
with this [slave] woman? Abi ‘Abd Allah said, “Say it again.” [ repeated
[the question] to him. He said, “There is nothing wrong with that.”25*

251 Tasi, Tahdhib, 7:114.
252 ‘Ayyashi, Tafsir, 1:365-56; Kulayni, Kafi, 5:136.
253  Kulayni, Kafi, 5:399.

254
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The daughters of a man’s former wife with whom he consummated the marriage are not
lawful marriage partners for him, whether born before or after his marriage with the mother
(Qur’an 4:23). This rule applies also to the children of a slave woman with whom the owner
had sexual relations (see Kulayni, Kafi, 5:433). In the text at hand, the questioner asks
whether stepsiblings can legally marry. The Imam says yes. In this case, they are also first
cousins, but marriage between first cousins is allowed in Islamic family law.
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[‘Abd Allah b. Sinan:] I said to Abu ‘Abd Allah, “Tell me about what
the hadd punishment is for the gawwad.” He said, “There is no hadd
punishment for the gawwad. Is he not given money in order to guide?”
[ said, “May I be made your ransom! He is someone who arranges for
men and women to meet unlawfully!” He said, “He is the one who
brings about unlawful unions between men and women?” I said, “That
is him!” He said, “He should be given three-quarters of the lashes

prescribed as the hadd punishment for fornication—seventy-five
lashes—and he should be banished from the town he is in.”2%
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[Misa b. Sa‘dan:] I was with Abi ‘Abd Allah when a man came to him
and said, “May [ be made your ransom! What is your position on two
young men who kept ‘close company, and to one was born a boy and
to the other a girl. Can the son of the former marry the daughter of the
latter?” The Imam said, “Yes! Praise be to God! Why would it not be

permissible?” The man said to him, “Because he was his ‘friend.” The
Imam said, “Praise be to God! Even so, there is nothing wrong with

255 Kulayni, Kafi, 7:262.

256

257
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A hadd punishment is a fixed punishment prescribed in the Qur’an; that for fornication is a
hundred lashes (Qur’an 24:2). Qawwad means a procurer, but the Arabic word derives from
aroot that means “to guide,” and this is why the word was obscure to the Imam.

Kulayni, Kafi, 5:417-18, with a variant in Tusi, Tahdhib, 7:310, used here to complete a lacuna
and correct an error in the edition of Kulayni's Kafi used in this work.
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that.” The man said, “There was between them what goes on between
young men.” The Imam said, “There is nothing wrong with that.” The
man said, “He had sexual relations with him.” The Imam turned his
face away [in embarrassment]. Then he said, covering his face with
his arms, “If what occurred was less than intercourse, there is nothing
wrong with the marriage. But if he had intercourse, then it is not law-
ful for him to marry her.”2®
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[‘Abd al-Rahman b. al-Hajjaj:] I said to him [as a follow-up to a ques-
tion], “What if fuliis**® are substituted for gold?” He said, “I do not
know what fuliis are.”
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[Mufaddal b. ‘Umar:] He [Ja‘far al-Sadiq] threw a dirham to me and
said, “What is this?” I said, “A suttiiq.” He said, “What is suttiiq?"?%
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The text of the report poses a problem. While the prohibition of marriage in cases of prior
sexual relations of this nature is the standard view in Ja‘fari law, supported by other state-
ments of the Imam (see Hurr al-‘Amili, Wasa’il al-Shi‘a, 20:444-45), the law applies to mar-
riage of the one who commits the act with the immediate daughter or sister of the passive
partner, not to marriage involving the next generation. No one, including those who cited this
report in their works, ever extended the prohibition of marriage to bar the children of the
two friends from marrying each other. This may indicate further lacunas or corruption in the
text of the report.

Tusi, Tahdhib, 7:105. There are similar reports of instances in which the nature of different
kinds oflocal currency had to be explained to Ja“far or his father before they could issue opin-
ions on the legality of exchanging money in those cases. E.g., Tusi, 7:108 (a question asked
of Muhammad al-Baqir by someone from Sijistan regarding a kind of local currency called
dardahim shahiyya).

Copper coins. For the history of this coin, see especially Maqrizi, Ighathat al-ummah, 141,
144-46; Maqrizi, Shudhiir al-‘uqud, 36-39, 84-88.

Tusi, Tahdhib, 7:109.

Sutttig was a fake, silver-coated copper coin, as explained later in the report by the ques-
tioner, who characterizes it as containing layers of silver on the upper and lower surfaces but
copper in the middle.

Kulayni, Kaff, 5:642; Ibn Babawayh, Faqih, 3:185; Tusi, Tahdhib, 7:104 with minor variations.
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[‘Abd al-Rahman b. al-Hajjaj:] I asked him?¢* about exchanging money
and said, “The rufqa?® occasionally leaves in a hurry before we are
able to find the Damascene and Basran currencies [that is, the specific
currencies we need].” He said, “What is rufqa?”
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[‘Ubayd Allah and Muhammad al-Halab1:] A consignment arrived for
Abt ‘Abd Allah from Egypt. He prepared a meal and invited the trad-
ers over. They said, “We buy it at ten-for-twelve” [using the Persian
expression]. He said, “How much is that?” They said, “Two thousand

for every ten thousand” [using the Arabic equivalent]. He said, “I am
selling you this consignment for twelve thousand.”

268?&*;.\

[‘Abd al-Rahman b. al-Hajjaj:] I asked Abu ‘Abd Allah about hamil >
He said, “What is hamil?”

264 This means Ja‘far al-Sadiq, who refers later in the text to his father’s answer to the objection

of the “people” (that is, the jurists) of Medina to his fatwa on the subject. Ja‘far narrates that
story in more detail in a report in Kulayni, Kafi, 5:247.

265 A caravan or convoy, as explained later in the text.
266 A Persian expression meaning sale at a profit of twenty percent. This was an Iranian method

that the merchants of Kiifa adopted in their trades (see Ibn Abi Shayba, Musannaf, 7:435,
quoting Ibn ‘Abbas as calling it bay‘ al-a‘djim) and that then spread to other localities. The
method was endorsed by early jurists such as Shurayh, Hasan al-Basri (cf. Ragqam, al-‘Afw
wa’l-i‘tidhar, 2:580; ‘Ayni, ‘Umdat al-qari [Cairo: Muniriyya, 1930]) 12:16), Ibn Sirin, Ibrahim
al-Nakha‘, and Sufyan al-Thawri (Ibn Abi Shayba, 7:436; ‘Abd al-Razzaq, Musannaf, 8:232(;
but frowned on by others such as Ibn ‘Umar, Ibn ‘Abbas (Ahmad b. Tsa, Amali, 3:165), Sa‘id b.
Jubayr (quoting Ibn ‘Abbas but also independent of him), and Masriiq (‘Abd al-Razzaq, 8:232;
Ibn Abi Shayba, 7:435-37).

267 Ibn Babawayh, Faqih, 3:135; Tusli, Tahdhib, 7:54 (also Kulayni, Kafi, 5:197, no. 4); cf. Kulayni,

5:197, no. 2, with a similar isnad, but here Ja‘far reports the story as something that hap-
pened between the merchants and his father. Several other reports in Kulayni, 5:197, 204
and Tisi, 7:55 quote Ja‘far as denying the legality of that method of sale, and one (Himyari,
Qurb al-isnad, 29-30; Tus], 7:54) portrays him as being in favor of it (see further Kulayni,
5:203).

268 Kulayni, Kafi, 7:165, 166.
269 The word is defined in the same quote and others in the same chapter of Kulayni’s Kafi as a
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slave’s acknowledgement of another person as his or her relative (see also below, Chapter 4,
text 100 on p. 407.
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[Salama b. Muhriz:] I said to Abi ‘Abd Allah, “An armani ?”* man died
and appointed me as executor of his will.” The Imam said to me, “What
is armani?”
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[Muhammad b. al-Fayd was asked by Abi ‘Abd Allah:] “What do you
call this footwear?” 1 said, “Mamstih.”*”
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Abu ‘Abd Allah was asked about a man who carries a sword: can he

pray with it? He said, “Yes.” The man said, “But there is kimukht in it
The Imam said, “What is kimukht?”%75
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[‘Ali b. Hanzala:] I asked Abu ‘Abd Allah about [a fish called] rubaytha’.
He said, “I was asked about it by more than one person, and they dif-
fered on its description.” I went back, ordered one to be putin a vessel,
and carried it to him, and asked him [again] about the fish, and he

gave me the same answer. | said, “I brought it to you!” He laughed and
[ showed it to him. He said, “There is no problem with it.”

270 Kulayni, Kafi, 7:86.
271 Possibly Armenian.
272 Kulayni, Kafi, 6:463.

273

6:463 [no. 4], 464 [no. 9]).

274 Tusi, Tahdhib, 2:368.
275 Kimukht was the dead animal skin that was used for the leather sheath of a sword.
276 Barqi, Mahasin, 478.
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Mamsith was a flat shoe without heel, commonly used by the Jews at the time (Kulayni, Kafi,
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[Muhammad b. Muslim:] I asked Abu ‘Abd Allah about jirrith.”® He
said, “By God, I have never seen it, but we found it [described as]
unlawful in the book of ‘Al1.”27°
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[‘Abd Allah b. Bukayr:] I asked Abi ‘Abd Allah about a man who goes

to Qadisiyya to say farewell [to someone(s)]; should he shorten his
prayer [by half, like a traveler]? He said, “What is the distance?” [ said,

“What you saw.” He said, “Yes, he should shorten his prayer.”?*

In the same way, he would tell his addressee explicitly if he did not have
a specific answer to a question:
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Tusi, Tahdhib, 9:4.

A fish from the eel family. See Cook, “Early Islamic Dietary Law,” 240-42.

Muhammad al-Bagir, too, said to Zurara b. A‘yan, who asked him about the lawfulness of the
same fish, “What is jirrith?” (Tusi, Tahdhib, 9:5).

Himyari, Qurb al-isnad, 170-71.

The phrase “what you saw” clearly refers to Ja®far’s presence in town as mentioned before.
The distance between the two towns today is indeed a couple of miles longer than the mini-
mum distance required by the Ja‘fari school to shorten prayers by half. However, in reply to a
question from his disciple ‘Abd al-Rahman b. al-Hajjaj in Tuasi, Tahdhib, 4:222, the Imam con-
firmed that he had seen Qadisiyya and noted that the distance between it and Kifa did not
allow for the shortening of prayers. With the old town being located almost at the borderline
of the legal distance for the shortening of prayers, the two questions might have concerned
different sides of Qadisiyya, a town that also grew considerably over the following centuries,
possibly causing the town center to shift southward, away from Kiifa, and thus adding to the
distance between the two towns as is the case in our times.

Tusi, Tahdhib, 1:164. This is what Tirmidhi, Sunan, no. 137, quotes from Sa‘ld b. Jubayr
and others:

e el Gam e UL el Jgb 52 (695 055 ade STy 46 asiy s UL o JB
bl slde Gile Jgb sy gl @alily per or dan

Ibn al-Mubarak said, “He repents to his Lord and he does not owe an expiation.” A
similar opinion was reported from some of the Successors (tabi‘n, the religious
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[Is b. al-Qasim:] I asked Abii ‘Abd Allah about a man who had inter-
course with his wife while she was menstruating. He said, “He may
not solicit that action; God forbade him to approach her” I said, “If he
did it, does he owe an expiation?” He said, “I do not know anything
specific about this. He should ask God, the Exalted, for forgiveness.”
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[Isma‘l b. al-Fadl:] I asked Abu ‘Abd Allah about the quniit [in prayer]
and what should be said in it. He said, “Whatever God puts on your
tongue. I do not know of anything prescribed for it.

He did not always answer questions right away but occasionally took

time to reflect on them first, as in these examples:

=
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[Abu Basir:] I said to Abi ‘Abd Allah, “May I be made your ransom!
These two companions of mine failed to stand at Muzdalifa.” He said,
“They should return to their place there and stand at the Mash‘ar for
a while.” I said, “Nobody informed them until today, and the people
have already left the site.” He lowered his head for a while and then

said, “Did they not pray the morning prayer in Muzdalifa?” I said,
“Yes!” He said, “Did they not perform the qunit in their prayer?” |

scholars among the second generation of Muslims), and it is the majority opinion
among the scholars of the provinces.

283
284
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According to other reports, however, Ja‘far recommended the expiatory payment of one dinar
(Tasi, 1:163, as also in a report from the Prophet in Tirmidhi, no. 135), half a dinar (Tasi,
1:163, also Tirmidhi, no. 136), a quarter-dinar, or a combination depending on whether the
violation occurred early in the woman’s menstrual period, when it should have been easier
for the man to restrain himself, or toward the middle or end of it (Tas1, 1:164). A simpler
version of this opinion, cited in a report attributed to Ibn ‘Abbas, was supported by a number
of early jurists as in Tirmidhi, no. 137, and was also attributed to Ja‘far al-Sadiq by a disciple
(Tasi, 1:163).

Kulayni, Kafi, 3:340.

Kulayni, Kafi, 4:472.
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said, “Yes!” He said, “Their hajj is complete.” Then he said, “Mash‘ar
is Muzdalifa, and Muzdalifa is Mash‘ar,?®> and it is sufficient to per-
form a short supplication.”
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[Yanus b. Ya‘qub:] I said to Abi ‘Abd Allah, “The people of Mecca
slaughter cattle in the upper part of the chest; what is your position
about eating their meat?” He kept silent for a moment, then said, “God,
the Exalted, said, ‘They slaughtered it but would hardly do it/?” Do

not eat anything but that which has been slaughtered at the [proper]
point of slaughtering.”2

%W\s@\yem%&)\ydh Jﬁ&\“@;\fﬁ@y;\
? odsi o Gogd ol 3] JUid Slgiinyy dand L izl Ly

. 4ty g g fiduad (B39 o b s s 050 01 Y] 1 & Clo 2
[Abli Basir:] I asked Abii ‘Abd Allah about a man who has accumulated
five hundred or six hundred [dirhams] as zakdt. Can he use it to buy a
slave to manumit??*° The Imam said, “If he does so, he does an injustice
against the rights of other people [among the beneficiaries of zakat].”

He was silent for a while and then said, “Unless it is a Muslim slave in
a situation of necessity, [in which case] he can buy and manumit him.”

285
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287
288

289
290
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Areference to Qur’an 2:198: “When you depart ‘Arafat, remember God at the sacred Mash‘ar”
The Prophet stayed in Mash‘ar (that is, Muzdalifa), overnight on his way from ‘Arafat to
Mina, so all pilgrims do likewise. In the case at hand, the two men passed through Mash‘ar,
performed their morning prayer there, and offered the quniit, the supplication in prayer in
which one asks God for His blessings. They thus satisfied the requirement set by the Qur’an
of passing through the desert of Mash‘ar and remembering God there, even if not to the per-
fect standard set by the Prophet.

‘Ayyashi, Tafsir, 1:138.

Qurian 2:71.

The question concerns the equivalence between dhabh (cutting the throat) specified in the
Qur’anic passage, and nahr (stabbing the upper part of the animal’s chest) as done in the case
at hand.

Kulayni, Kafi, 3:557.

The Qur’an did not allow Muslims to take the prisoners of war as slaves. It ordered them to
free the prisoners of war either graciously or on ransom: Q(zm; Gl 5 Cs L»Le}e (Qur’an 47:4).
Over the course of time, however, Muslim governments adopted what was the rule of conduct
between states in premodern times: reciprocity, “I treat you the same way that you treat me.”
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That was also the normal practice of the Arabs before the advent of Islam, when slaves from
Africa and elsewhere were also brought to and sold in Mecca.

The market value of slaves in premodern times varied according to the condition and
qualities of the slave as well as according to specific time and place. However, in pre-Islamic
and early Islamic Arabia and its vicinity, the base price of a slave was around 700 dirhams
or 70 dinars (according to the nominal exchange rate between the two currencies, 1 dinar
equaled 10 dirhams, later modified by ‘Umar to 12 dirhams, as will be explained later in
this chapter). This amount was what ‘All had saved right before his assassination, for the
purpose of buying a slave (Ibn Sa‘d, Tabagat, 3:37). It is also what Khadjija, the first wife of
the Prophet, reportedly paid for Zayd b. Haritha (Ibn Abi Shayba, Musannaf, 13:232, quoted
also in Ibn ‘Asakir, Ta’rikh madinat Dimashq, 19:352; Dhahabi, Siyar a‘lam al-nubala’, 1:223;
Magqrizi, Imta‘, 6:303; a different report in Ibn Sa‘d, 3:39, quoted also in Ibn ‘Abd al-Barr,
Isti‘ab, 2:543; Ibn Hajar, Isaba, 2:598; Maqrizi, 6:302 has the figure as 400 dirhams, with the
alternative figure of 600 in the last work, possibly indicating that both of these figures may
have originated from corruptions of 700 in the Arabic script). This sum is also what Muham-
mad al-Bagqir paid for Humayda, a Berber handmaiden (and, later, mother of Misa al-Kazim,
the future Imam), whom he bought for his son Ja‘far al-Sadiq (Kulayni, Kafi, 1:476-77, the
report specifies seventy dinars), and it is what a slave in the lifetime of Ja‘far al-Sadiq asked
his owner to sell him for in the market (Kulayni, 5:219-20, also quoted below, Chapter 4, text
71 on p. 383).

The price could however be as low as 500 or 600 dirhams, as in the report quoted above
(Kulayni, 3:557; see also Kulayni, 6:107, 108 [both 500 dirhams for an old slave], 7:22, 26-27
[altogether three cases at 600 dirhams]). A slave with secretarial and accounting knowledge
was sold in Kifa for 60 dinars = 600 dirhams in the year 105 (Tabari, Ta’rikh, 7:28, with a
variant in Isbahani, Aghani, 15:124). The Companion Zayd b. Arqgam bought back for 600
dirhams a slave that he had sold in the same session for 800 dirhams in a contract of ‘ayna,
a sham credit sale with the intention of circumventing the legal prohibition on receiving
interest on a loan (Ibn ‘Abd al-Barr, Istidhkar, 19:24, and other sources cited in the editor’s
footnote). A slave could even be traded for less than 500 dirhams (Kulayni, 7:19), and occa-
sionally, it could be for a mere 30 dinars (Kulayni, 7:18), that is, 300 dirhams according to the
most common exchange rate in the Kifan market at the time. This was about the price that
Abi Bakr paid for Bilal b. Rabah, the muezzin of the Prophet (Ibn Sa‘d, 9:389; Ibn Abi Shayba,
11:199). This was also the price paid for a slave bought in Basra in mid-third century (Ibn
al-Jawzi, Akhbar al-zurraf, 90-91; Dhahabi, Mizan al-i‘tidal, 7:447). The annual tribute that
‘Abd Allah b. Tahir (d. 230), ruler of Khurasan in the early third century, had to pay to the
caliphate in Baghdad in lieu of the khardj of Kabul included two thousand Turkic slaves for
the total value of 600,000 dirhams, that is, 300 dirhams each (Ibn Khurdadhbih, al-Masalik
wa’l-mamalik, 37, 39). In the market of Medina in mid-second century, a male slave from
Axum (today Eritrea and a part of northern Ethiopia) who was deemed “good enough to
lead a blindman” could be had for 30 dinars (or around 300 dirhams); a slave girl from Spain
“who would bear handsome children” could be bought for 25 dinars (250 dirhams) (Kulayni,
5:480); and a handmaiden could cost as little as 20 dinars (200 dirhams) (‘Ayyashi, Tafsir,
2:142). The lower-class (wakhsh) women slaves used by Andalusian families as servants
were usually sold in the market of Cordoba for 28 dinars (Abi al-Asbagh, Diwan al-ahkam,
2:670, 675), corresponding to about 330 dirhams at the exchange rate of 1 dinar = 12
dirhams, the rate favored by the Malikis and most probably prevailed in the fifth-century
Cordoba. Eunuchs had a higher value, as they were in high demand, whereas older slaves
naturally fetched a lower price (Malik, Muwatta’ [recension of Abii Mus‘ab al-Zuhri], 7:391).

The price could also exceed 700 dirhams. For example, 800 dirhams were paid for a slave
in the time of the Prophet in Medina (Bukhari, Sahih, nos. 6716 and 7186; Muslim, Sahih, no.
997; and other sources cited in the editor’s footnotes in Abti Dawiid, Sunan, 6:89-90 [of Bei-
rut, 1996 edition]). Other recorded prices included 1,000 dirhams (Kulayni, 3:557, 5:209-10,
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Tusi, Tahdhib, 8:302), 125 dinars = 1,250 dirhams (Kulayni, 7:66), or 61 dinars of Carmona,
near Seville, corresponding to 100 regular dinars, paid in the fifth-century Andalusia for a
black slave girl, obviously of a high quality (Abt al-Asbagh, 2:667). In the mid-fourth century,
a geographer noted that the highest market price for slaves throughout the lands that he
visited was 3,000 dinars paid for Turkic slaves, boys and girls alike, in Khurasan (Ibn Hawqal,
Surat al-ard, 376). That obviously referred to very exceptional cases, as noted below.

Such was also the market value of the slaves in Egypt and the greater Syria in the early
centuries. The Ikhshidid Kafar (d. 357) was bought at a young age by Muhammad b. Tughuj,
ruler of Egypt (r. 323-34), for 18 dinars (Ibn Khallikan, Wafayat al-a‘yan, 4:100; Ibn Taghri-
birdi, al-Nujiim al-zdahira, 4:3). Later in the time of the Mamliiks, the market price of the
mamliiks as a particular category who would eventually join the military personnel could be
around the average rate mentioned above or much higher, depending on personal conditions
or social and political circumstances, as well as the supply of the market. Baybars (. 658-76),
for instance, was allegedly sold at the age of 14 in Damascus for 800 dirhams, and Qaytbay
(r. 872-901) was sold to Barsbay (r. 824-41) in 839 as a slave boy among a group of his age
for 50 dinars each (Ibn lyas, Bada’i al-zuhiir, 3:3), which would have been around 500 or
600 dirhams, whereas five hundred mamliiks of Khushqadam (r. 865-72) were sold after
his death for 10,000 dirhams each (Ibn lyas, 3:18). The emir Yashbuk al-Stdini al-Mushidd
(d. 849) was originally sold to Tatar (r. 824) for 200 dinars, then bought back by Barsbay for
1,000 dinars, and freed (Sakhawi, al-Daw’ al-lami‘, 10:277-78). Similarly, the atabegs Faris
al-Din Aqtay (d. 652) and Mansir Qalawin (r. 678-89) were each bought at a young age for
1,000 dinars (Dhahabi, Ta’rikh al-Islam, 14:722 and 15:640, respectively; Ibn Taghribirdi,
al-Manhal al-saff, 9:91 for Mansir Qalawiin). See also Ashtor, Histoire des prix et des salaires,
463, 504; Encyclopaedia Iranica 3:771-72).

Highly valued and precious slaves, normally girls but also men of musical and other talents
(see Bayhaqi, Sunan, 10:380; Ibn Hawgqal, 377; Ibn Qudama, Mughni, 14:160-61) could be
priced at 500 dinars = 5,000 dirhams in Iraq (Kulayni, 4:545). This was the amount allegedly
offered by the caliph Manstr to the jurist Rabi‘at al-Ra’y to buy a handmaiden for himself
(Dhahabi, Siyar a‘lam al-nubald’, 6:90, 92). The price of a slave could be 5,000 dirhams or
more, as mentioned in a question of criminal law posed to Ja‘far al-Sadiq (Kulayni, 7:302);
700 dinars = 7,000 dirhams, as paid by the caliph Mu‘tasim for a slave girl that originally
belonged to the poet Mahmud al-Warraq (Khatib al-Baghdadi, Ta’rikh Baghdad, 15:103);
10,000 dirhams or more (Kulayni, 7:304 [C.uu O 0l]; Ibn Babawayh, Faqih, 4:96); and 20,000
dirhams (Kulayni, 7:305, 308) in hypothetical questions posed to Ja‘far al-Sadiq; 2,000 dinars
for a handmaiden offered to Mamiun (Ibn ‘Asakir, 33:330); and in very exceptional cases,
even 30,000 dirhams (Kulayni, 5:497 [for a aa 3@\?]; Raqqam, al-‘Afw wa’l-i‘tidhar, 1:205
[for a singing girl]; Isbahani, Magqatil al-Talibiyyin, 124-25 [for a handmaiden that Mukhtar
al-Thaqafi gifted to ‘All b. al-Husayn Zayn al-‘Abidin, and who bore him his son Zayd]).
Mu‘awiya is said to have paid 40,000 dirhams for a handmaiden that he bought for ‘Aqil b. Abi
Talib (Ibn Abi al-Hadid, Sharh Nahj al-balagha, 1:251). Yazid b. ‘Abd al-Malik paid 3,000 and
4,000 dinars for his two singing girls, Sallama (Mas‘tdi, Murtj al-dhahab, 3:196) and Hababa
(Tabari, Ta’rikh, 7:23) respectively. An unusual case in this range is that of the hadith trans-
mitter ‘Ikrima [d. 105], who was allegedly bought by Khalid b. Yazid b. Mu‘awiya for 4,000
dinars (Ibn Sa‘d, 7:282-83; Ibn ‘Asakir, 41:84-85, and other sources cited in the editor’s
footnote therein) but the figure sounds wrong. The figure of 40,000 dirhams appears also
in a contract of manumission in Ibn Rushd, al-Bayan wa’l-tahsil, 18:457 (from al-‘Utbiyya, a
third-century work of Maliki law).

The round figure of 1,000 dinars as the price of a slave, which is mentioned in works of
hadith (e.g., ‘Ayyashi, Tafsir, 2:142) and law (e.g., Malik, Mudawwana, 15:6-7; ‘Ayni, Binaya,
7:496; al-Fatawa al-Hindiyya, 3:674-90) when discussing hypothetical cases, sounds hypo-
thetical, too. Similarly, some of the extremely high figures alleged to have been paid by
the caliphs, rulers, and princes, but also other notables—usually for singing girls—sound
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There were also questions that Ja‘far declined to address immediately
but answered later?! or sent an answer through an intermediary.?*?
Some of these questions might have related to burning issues of the
time on which he did not want to take a clear position,*** or matters that
were sensitive for one reason or another, in which case his goal was to
save the questioner from getting into trouble with his community.
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mythical and ahistorical; others might be true. Examples of this genre by the Umayyads
and in the pre-Umayyad times include 100,000 dirhams for a handmaiden that Mu‘awiya
allegedly bought and gifted to Husayn (Ibn ‘Asakir, 70:196); 10,000 dinars that Hisham b.
‘Abd al-Malik is said to have paid for a slave girl (Ibn Hamdun, Tadhkira, 2:347); and 20,000
dinars that was reportedly paid by ‘Ubayd Allah b. Ma‘mar al-Qurashi (d. 29), ruler of Makran
and chief of the army sent by ‘Uthman to conquer the region of Istakhr in southwestern Iran,
for a singing girl (Yafii, Mir'at al-jinan, 1:73, from Marzubani’s al-Mugqtabas). Among the
Abbasids, there are many examples where the caliphs or their crown princes are said to have
offered or bought their favorite singing girls for very high prices. Many of these latter cases
are collected in a recent monograph: Sulaf Fadl Allah Hasan, Dawr al-jawari wa’l-qahramanat
fi dar al-khilafa al-‘Abbasiyya (Damascus, 2013). The Biyid ruler, ‘1zz al-Dawla (r. 356-67),
allegedly rejected an offer to buy his singing slave girl for 100,000 dirhams (Miskawayh,
Tajarib al-umam, 5:430). In Mamlik Cairo, the emir Bashtak al-Nasir1 (d. 744) bought a slave
girl for 6,000 dinars (Safadi, Wafi, 10:42; whence, Ibn Taghribirdi, 3:468). An extreme case of
this genre is that of Ishaq b. Ayyib al-Taghlibi, ruler of Mosul (d. 287), who allegedly offered
100,000 dinars for the singing girl Bid‘a. The offer was rejected by her owner (Ibn al-Saf,
Nisa’ al-khulafa’, 64).

There is also a related issue mentioned in Islamic criminal law: Someone who had caused
the death of a fetus was required to compensate the mother or her family through the offer of
a white slave child, male or female, of seven or eight years (ghurra) with a minimum value of
500 dirhams (Abt Dawid, no. 4580), as Abii Hanifa maintained, or 50 dinars = 600 dirhams,
as Malik suggested on the basis of a difference of opinion between the two jurists about
the nominal exchange rate between the two currencies (Qurtubi, al-Jami‘li-ahkam al-Qur’an,
7:21-22). Ibn Qudama, 12:66 explains that the required compensation was originally set at
five camels, but when paid in cash it became subject to the dispute concerning the nominal
exchange rate, as will be further explained later in the present chapter. He also quotes and
rejects the view that the slave child must be white, a view based solely on the original mean-
ing of the Arabic word ghurra. See also Nawawi, Sharh Muslim, 11:188, who claims unani-
mous agreement among all Muslim jurists that whiteness was not a requirement.

And finally, for a peculiar case of a price change in the case of slave boys, see Ibn Qudama,
7:375. (I wrote this long footnote for Shaun Marmon.)

291 E.g., Kulayni, Kafi, 2:24-25, 170; Kashshi, Rijal, 193.
292 E.g., Himyari, Qurb al-isnad, 44; Kashshi, Rijal, 143-44; Tusi, Tahdhib, 2:22.
293 E.g., Kulayni, Kafi, 2:387.
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[‘Abd Allah b. Bukayr:] Zurara came to Abii ‘Abd Allah and said, “You
told us to pray noon and afternoon prayers when [one’s shadow] is
one and two dhird‘s (arm cubits?%) long [respectively]; then you told
us to delay it until it cools down during the summer; so how much are
they to be delayed for cooling down?” Zurara then opened his note-
book to write down what he [the Imam] would say, but Abi ‘Abd Allah
did not answer him. He closed his notebook and said, “It is our duty
to ask you, and you know your duty best.” And he left. Then Abl Basir
came to Abu ‘Abd Allah, and he [the Imam] said, “Zurara asked me
about something but I did not answer him, and I feel uneasy about
it. Go to him as my messenger and say to him, ‘Pray the noon prayer
during the summer when your shadow is as long as you are, and the
afternoon prayer when your shadow is twice as long as you are.”

Numerous Sunni judges and jurists of the time used to attend his audi-

ence. They included notables such as Rabi‘a b. Farrukh, better known as
Rabi‘at al-Ra’y (d. 136),¢ whose fatwa sessions Ja‘far also occasionally
attended;?*” Ibn Abi Layla, Muhammad b. ‘Abd al-Rahman al-Ansari (d. 148),
who served as judge of Kiifa for thirty-three years and whose high respect
for Ja‘far?*® and his opinions?” is attested in numerous reports; Yahya b.
Sa‘ld al-Ansari (d. 143), a student of Ja‘far and a leading jurist of Medina in
his time who later in life moved to Iraq and served as judge of Hashimiyya;
‘Abd Allah b. Shubruma al-Dabbi (d. 144), a noted jurist and judge of Kifa;

294 Kashshi, Rijal, 143-44.

295 Anarm cubit is equivalent to about eighteen inches.

296 Kulayni, Kafi, 2:634.

297 Kulayni, Kafi, 7:409. “‘Abd Allah b. al-Hasan, too, used to frequent Rabi‘a’s sessions. See Khatib

al-Baghdadj, al-Faqih wa’l-mutafaqqih, 1:380.

298 E.g., Kulayni, Kafi, 7:35; Kashshi, Rijal, 164; Tusi, Tahdhib, 3:22.
299 See for instance, Tusi, Tahdhib, 6:292, where Ibn Abi Layla is quoted as saying that he
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deferred to the opinion or judgment of no other scholar but Ja‘far b. Muhammad:
Jory I 208 St J gl any s 308 1 a2l 953 Bl ST e LV T 0¥ 6 206 25 e 9
a2 o sane 1B T ga e i B LUy
[Nah b. Darraj:] I said to Ibn Abi Layla, “Have you ever backtracked from an opinion
you held or judgment you made based on the opinion of someone else?” He said,
“No! Except for one man.” I said, “Who is he?” He said, “Ja‘far b. Muhammad.”
See further Kashshi, Rijal, 164; Kulayni, Kafi, 5:215-16, 7:35 (see also Ibn Babawayh, Faqih,
4:182, for a report from Ja‘far with a reference to an order of the Prophet; however, a variant
of the report in Kulayni, 7:34-35 and Ibn Babawayh, 4:181 ascribes the quote to Muhammad
al-Baqir with reference to a judgment by ‘Ali); Ibn Babawayh, Ma‘ani al-akhbar, 219; Tis],
Tahdhib, 3:22.
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and Hafs b. Ghiyath (d. 194), a judge first of the eastern part of Baghdad
and then of Kiifa, and a young companion of and frequent transmitter from
Ja‘far whom he used to call Khayr al-Ja“afir3® or Sayyid al-]Ja‘afira.3

There are numerous reports of debates between Ja‘far and other prom-
inent scholars of his time over legal matters. Many of these debates may
have actually occurred, but some details of which may not be historical.
Generally speaking, it seems that he and other scholars treated each other
with mutual respect. This is illustrated by the following example, an anec-
dote told by Mu‘awiya b. ‘Ammar al-Duhni (d. 175), a respected hadith
transmitter and jurist in Kiifa,3*? and author of a monograph on hajj that has
fully survived in later works:3%
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A woman of my family passed away and bequeathed a third of her
estate for the manumission [of a slave], the performance of the hajj,
and general charity on her behalf, but the value of the estate was
insufficient. I asked Abu Hanifa [about this] and he said, “Divide the
money into three parts [and spend] one third on the manumission,
one third on the hajj, and one third on general charity.” I then visited
Abt ‘Abd Allah and told him [about the case]. He said, “Start with the
hajj, because the hajj is an obligation. Spend what remains [on the
supererogatory acts], partly on manumission and partly on general

charity.” I informed Abl Hanifa of what Abl ‘Abd Allah had said. He
renounced his [original] opinion and adopted that of Abii ‘Abd Allah.

300 E.g., Ibn Babawayh, Amali, 315.

301 E.g., Tusi, Amali, 581.

302 On him, see Yahya b. Ma‘In, Ta’rikh, 2:573; Ibn al-Junayd, Su’alat Ibn al-Junayd, 161; Bukhari,
Ta’rikh, 7:335-36; Ibn Hibban, Thigat, 9:167; Najashi, Rijal, 411; Mizzi, Tahdhib al-Kamal,
28:202-4, and many other sources cited in the editor’s footnote therein).

303 See Modarressi, Tradition and Survival, 1:327-29.

304 Kulayni, Kafi, 7:19, with a variant in Tasi, Tahdhib, 5:407-8.
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Here are a couple of other examples:
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[‘Abd al-Rahman b. al-Hajjaj:] I asked Abtu ‘Abd Allah about [a sce-
nario in which] a house has collapsed on a group of people gathered
together, and it is not known in what order they died. He said, “They
inherit from one another.” [ said, “Abii Hanifa added something to this
[hypothetical scenario].” He said, “What did he add?” I said, “[Suppose
there are] two non-Arab brothers who had no heirs other than their
patrons.?® One has one hundred thousand dirhams and the other has
nothing. They take a trip on a ship and drown, and it is not known
which of them died first. He [Abii Hanifa] said, “The money is given
to the patron of the one who had nothing.” The Imam said, “I am not
against what he added to the case; he spoke the truth, and it is so.”
Then he said, “The money is given [as inheritance] to the patrons

of the one who had nothing, and the [one who had nothing] had no
money for the patrons of the other to inherit.”
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305 Kulayni, Kafi, 7:137.

306

307
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This refers to an old Arab institution in which non-Arabs who wanted to live in the Arab land
would enter into a contract with a member of an Arab tribe, becoming a client of the tribes-
man. The non-Arab would be protected as a client of the tribe. In return, the tribe member
who offered protection to him would inherit from the client if the latter died without issue.
Kulayni, Kafi, 7:138.
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[Husayn b. al-Mukhtar:] Aba ‘Abd Allah said to Abi Hanifa, “What is
your position regarding a house that collapses upon some people and
only two minor boys survive, one of whom is free and the other is a
slave of the free one, but it is not known who is free and who is the
slave.” Abl Hanifa said, “Half of each of them is manumitted, and the
money is divided between them.” Abt ‘Abd Allah said, “That is not so.
Rather, lots are cast between them, and whoever wins is free, and the
other is manumitted and made his client.”3%
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[‘Abd al-Malik b. ‘Utba:] I asked Abiui Hanifa, “I continue to pay a man
money to act on a sleeping partnership agreement, and he [occa-
sionally] says that the money got lost or is gone.” He said, “Pay most
of it to him as a loan, and the remainder as part of the sleeping part-

nership agreement.” [ asked Abu ‘Abd Allah about this and he said,
“This is permissible.”
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Abi Hanifa said to Abii ‘Abd Allah, “Do you accept the testimony of one
individual with an oath?” He said, “Yes! The Messenger of God (may

God’s prayer and peace be upon him and his Family) judged on that
basis, and ‘Al1 judged on that basis [while he was] with you [in Iraq]”
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Ja‘far’s opinion followed a practice of the Prophet (Muslim, Sahih, no. 1668) and a judicial
decision of ‘Al during his time in Yemen (Kulayni, Kafi, 7:137). For similar decisions by Malik
in similar cases, see his Mudawwana, 15:3, 32-33.

Tusi, Tahdhib, 7:188.

Himyari, Qurb al-isnad, 359; Tusi, Tahdhib, 6:296, with a variant in Tirmidhi, Sunan, no. 1344
and numerous other Sunni hadith collections. See the long lists in the editor’s footnotes in
Ibn al-Qayyim (who is in favor of this opinion), al-Turuq al-hukmiyya [Jeddah, 2007], 1:169-
71, 353-54, 357-58. See also Malik, Mudawwana, 15:24.
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[‘Abd al-Rahman b. al-Hajjaj:] I asked Abu ‘Abd Allah about the dis-
pute between Ibn Abi Layla®'? and Ibn Shubruma3®? regarding the
Sawad [Mesopotamia] and its land. I said, “Ibn Abi Layla said that if
they [that is, the original, non-Muslim inhabitants of the land] convert
to Islam, they are free and the land they possess belongs to them, but
Ibn Shubruma thought that they were slaves [of the Muslims who con-
quered the land] and the land they possess does not belong to them.”
Abt ‘Abd Allah agreed with Ibn Shubruma’s opinion with respect to
the land and with Ibn Abi Layla with regard to the men—that if they
convert to Islam, they are free.
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[‘Abd al-Rahman b. al-Hajjaj:] Abi ‘Abd Allah asked me whether Ibn
Abi Layla and Ibn Shubruma disagree [on any question of law]. [ said,
“l was informed that a client of Isa b. Misa3's passed away leaving
behind a lot of debt as well as slaves, whose combined value equaled
his debt, but he manumitted them upon his death. ‘Isa b. Miisa asked
the two of them [Ibn Abi Layla and Ibn Shubruma] about the case. Ibn
Shubruma said, ‘I think he [‘Isa] should allow them to work up to their

market price and pay their income to the creditors [to settle the debt],
and Ibn Abi Layla said, ‘I think he [Tsa] should sell them and pay their

311 Tasy, Tahdhib, 7:155.

312

313

(d. 148).

(d. 144).

314 Kulayni, Kafi, 7:26 (also Qadi Nu‘man, Da‘a’im al-Islam, 2:67-68; Tusi, Tahdhib, 9:217).

315
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The abovementioned Muhammad b. ‘Abd al-Rahman al-Ansari, a long-term judge of Kifa

The abovementioned ‘Abd Allah b. Shubruma al-Dabbi, a noted jurist and judge of Kiifa

Isa b. Misa b. Muhammad b. “Ali b. ‘Abd Allah b. al-‘Abbas, Shaykh al-Dawla (d. 168), gover-
nor of Kiifa (132-47) and chief of the army that Mansir sent to Medina to crush the rebellion
of Muhammad b. ‘Abd Allah al-Nafs al-Zakiyya. The adventure ended with the killing of the
latter in 145, as noted earlier.
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value to the creditors.” Abu ‘Abd Allah said, “By God, the truth is with
what Ibn Abi Layla said.”
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[‘Abd al-Rahman b. al-Hajjaj:] Abl ‘Abd Allah asked me, “Does Yahya
b. Sa‘Td?"” disagree with your judges?” I said, “Yes!” He said, “Give me
an example of what they have disagreed on.” I said, “Two boys fought
in a wide-open space, and one of them bit the hand of the other. The
one who was bitten got a rock and hit the one who bit him on the
head, causing his skull to fracture; he then stiffened and died. The
case was brought to Yahya b. Sa‘ld, who ordered him [the perpetra-
tor] to be put to death in retaliation. Ibn Shubruma and Ibn Abi Layla
told Isa b. Miisa: ‘This decision was unprecedented in our jurisdic-
tion. A killing by a rock or a whip is not subject to the law of retal-
iation. It is an accident [that is, a case of manslaughter rather than
intentional homicide]. They insisted on that until Isa b. Misa paid the
blood-money [that is, compensation for wrongful death] from his own
wealth.” Abu “Abd Allah said, “The [jurists] among us apply retaliation
for killing [even] if by a punch.” I said, “They believe a case like this is
an accident, and that intentional homicide occurs only when metal is
used.”*'® He said, “An accident is when you intend to hit something but
hit something else.?*® But anything you intended to hit and actually did
hit entails intentional homicide.”

316 ‘Ayyashi, Tafsir, 1:427; Kulayni, Kafi, 7:278-79, with variations.

317

318
319
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The abovementioned Yahya b. Sa‘ld b. Qays al-Ansari (d. 143), a transmitter of hadith from Ja“-
far al-Sadiq and a leading jurist of Medina in his time, who later in life moved to Iraq and served
as judge of Hashimiyya in the south of the region in which Baghdad was subsequently built.
See, for instance, ‘Abd al-Razzaq, Musannaf, 9:271-80; Ibn Ab1 Shayba, Musannaf, 9:184-85.
See, for instance, ‘Abd al-Razzaq, Musannaf, 9:274, 277, 280, 281.
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[‘Abd al-Rahman b. al-Hajjaj:] I heard Ibn Abi Layla say, “The amount
of the blood-money during the Age of Arab Ignorance [that is, the
pre-Islamic period] was one hundred camels, and this was affirmed by
the Messenger of God (may God’s prayer and peace be upon him and
his Family). He then imposed [a blood-money amount of] two hundred
cattle for the owners of cattle, one thousand two-year-old sheep for the
owners of sheep, one thousand dinars for regions where people used
gold money [in their transactions], ten thousand dirhams for regions
where people used silver money,*?* and one hundred robes upon the
people of Yemen, who produced garbs.” [‘Abd al-Rahman b. al-Hajjaj:]
[ asked Abt ‘Abd Allah about what Ibn Abi Layla transmitted. He said,

“’Al1 used to say: ‘The blood-money amount is one thousand dinars and
the value of a dinar is ten dirhams.??? Ten thousand dirhams is owed by

320
321

322

311467 TXT.indd 63

Kulayni, Kafi, 7:280-81.

Qurtubi, Jami‘, 7:12 identifies the users of gold money in his time as the people of greater
Syria, Egypt, and the Maghrib, and the users of coined money (wariq) as the inhabitants of
Iraq, Fars and Khurasan.

As explained in numerous studies, one of the best being Goitein, Mediterranean Society
1:368-92 (and in traditional Islamic works, see Maqriz1's Shudhtir al-‘uqid fi dhikr al-nuqud),
the actual rate of exchange between the two currencies varied, at times dramatically, across
time and place, as it depended on the amount and quality of available gold in a dinar and
occasionally on the popularity of specific dinar coins. The nominal rate used in Islamic law
was either 1 dinar = 10 dirhams or 1 dinar = 12 dirhams, the former being the standard rate
adopted by the Shi‘a and the Hanafls, and the latter used by other Sunni schools. It is further
said that the exchange rate of 1 = 10 was the standard for the financial duties of zakat and
jizya, whereas 1 = 12 was used in the courts for blood-money and other types of compensa-
tion in penal law (Nafrawi, al-Fawakih al-dawani, 2:34-35). The background to the disagree-
ment over the rate of exchange is said to have been the precedent set by the Prophet in his
letter of instructions regarding zakat, mentioned in the report quoted above, which took the
market value of a camel to be 10 dinars or 100 dirhams. (The full text of the letter, cited in
Ibn Hibban, Sahih, 4:501-10, does not include the reference to the exchange rate, but reports
4542 and 4564 in Abu Dawud’s Sunan do, as do other sources cited in the editor’s footnote to
the Beirut, 1996 edition of the latter work 6:601-2, 621-22). This exchange rate was subse-
quently modified by ‘Umar during his caliphate to 1 dinar =12 dirhams because the price of a
camel had increased (cf. Barqi, Mahasin, 638, where a camel was bought for Ja‘far al-Sadiq for
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urban people, one hundred camels by desert-dwellers, and two hun-
dred cattle or one thousand sheep by those who live on farmland.”
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eighty dirhams). Later jurists and law schools were thus divided between those who contin-
ued to apply the rate derived from the text attributed to the Prophet and those who adopted
the alleged modification by ‘Umar. Shafif, for his part, opted to follow the “spirit” of ‘Umar’s
decision by allowing the price of a camel to fluctuate. Many Islamic legal sources contain
valuable information about the practical situation; see for instance, Kulayni, Kafi, 5:197, 245,
248, 249 for second-century Kiifa, where the exchange rate could be even higher than the
figures mentioned here— but presumably not as high as the 1 dinar = 18 dirhams mentioned
in Kulayni, 5:247 or the 1 dinar = 19 dirhams given in a variant of the same report in Qadi
Nu‘man, Da‘@’im al-Islam, 2:37, both of which sound hypothetical, although there were times
in the later Mamlik period in Egypt when the exchange rate reached 1 dinar = 30 dirhams,
as occurred in 801, or 1 dinar = 24 dirhams, as in 803 [Maqrizi, Shudhir al-‘uqud, 86-88].
On the other hand, the rate could also be as low as 1 dinar = 7 dirhams (Kulayni, 5:245; Tusi,
Tahdhib, 7:107-8). Consequently, people had to specify the dirham equivalent of any dinar
amount mentioned in a contract; see for instance, Kulayni, 5:97 where Ja‘far al-Sadiq says:

Dbl om0l S 8 BY ey e o oogll Sl Ol oS
It is disliked for a garment to be purchased for dinars without [specifying the] dir-

ham [equivalent], because it is not known what the rate of exchange between dir-
ham and dinar is going to be.
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[Hafs b. Ghiyath:]  heard Abii ‘Abd Allah speak regarding what should
be done in the case of a man who attended a crowded Friday prayer,
said the takbir, and bowed in tandem with the prayer leader, but was
unable to prostrate himself. The prayer leader and the congregation
then stood up for the second rak‘a and this man stood up with them,
and the prayer leader bowed but the man could not bow for the second
unit because of the crowd, but he was able to prostrate himself. Abl
‘Abd Allah said, “As for the first unit, it was complete up to the point of
the first bow, so when he did not prostrate himself for it until the sec-
ond unit, [the second unit] did not count [as complete] for him. When
he prostrated himself during the second unit, if he intended the pros-
tration to count toward the first unit, the first unit was thereby com-
pleted. When the prayer leader concluded the prayer, the man should
have stood and performed another unit during which he prostrated
himself and performed the tashahhud and concluded the prayer. But
if he did not intend that prostration to count toward the first unit, he
has fulfilled neither the first nor the second unit, so he must prostrate
himself twice and intend them for the first unit, and then he must per-
form a second complete unit during which he prostrates himself.”
[Hafs:] I asked Ibn Abi Layla about this and he neither contested nor
favored it. [Hafs further said:] [ heard one of their clients ask Ibn Abi
Layla about whether Friday prayer is obligatory for women, slaves,
and travelers. Ibn Abi Layla said, “No! Friday prayer is not obligatory
for any of them, nor for the fearful.” The man said, “What is your posi-
tion on one [of those groups of people] attending the Friday prayer and
praying it alongside the prayer leader—does it count toward the mid-
day prayer of that day?” He said, “Yes!” The man said, “How can some-
thing that God has not obligated him to do count toward something

323 Tasl, Tahdhib, 3:21-22, partially also in Kulayni, Kafi, 3:430, and Ibn Babawayh, Faqih,
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that God has obligated him to do? You said that Friday prayer is not
obligatory for him, and whoever is not obligated to attend Friday
prayer is obligated to pray four [rak‘as of midday prayer]. You must
accept that this means that God made four [rak‘as of midday prayer]
obligatory for him, so how do two [rak‘as of Friday prayer] suffice,
given that you must accept that if a person performs something God
has not obligated him to do, it cannot suffice for something God has
obligated him to do?” Ibn Abi Layla did not have an answer. The man
asked him to explain it, but he declined.

[ later asked him about that, and he explained it to me, saying, “The
answer to this is that God made Friday prayer obligatory for all believ-
ing men and women, but he granted a dispensation from performing
it to women, travelers, and slaves. Hence, when they attend it, the dis-
pensation drops and the original obligation comes into effect. This is
why [Friday prayer] suffices for them.” [ asked, “This [analysis] comes
from whom?” He said, “From our master, Aba ‘Abd Allah.”
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[Is b. al-Qasim:] Ibn Shubruma said, “Divorce follows [the personal
status of] the man.” Abl ‘Abd Allah said, “Divorce follows [the per-
sonal status of | women, and the proof of that is that when a slave man
marries a free woman, she is to be divorced three times [before the

two are fully separated]. But when a free man marries a slave woman,
he can divorce her only twice [before the two are fully separated].”3?

324 Kulayni, Kafi, 6:167.

325 This was the position of ‘Al as recorded in a number of reports. E.g., Kulayni, Kafi, 6:170:
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[Zayd al-Shahham:] Abu ‘Abd Allah said, “Umar said on the pulpit, ‘What is your
position, O Companions of Muhammad, regarding divorcing a slave woman?
Nobody answered him. He said, ‘What do you say, O wearer of the Ma“afiri overgar-
ment [meaning ‘Al1]?’ ‘Al indicated with his hand: “Two divorces.”
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See further Ibn Abi Shayba, Musannaf, 6:451; Ibn Majah, Sunan, no. 2082; Abl Dawud, Sunan,
no. 2187; Tirmidhi, Sunan, no. 1182; Daraqutni, Sunan, 4:480; and for the attribution of Ma‘a-
firl clothes made in Yemen, see Zabidi, Taj al-‘arts, 13:92 and other Arabic dictionaries cited
therein. See also Tabarani, al-Mujam al-kabir, 12:262.

2/15/22 9:37 AM



Chapter 1: Life

67

%@ﬁj%\w&ge&\wb‘\am :J\SéfﬁudW@%)LM
i B L) as UL 2l A o bl st b oy (Slo 0 5% L
TSI e dgmed ALl ke 59 )y LS oy ol s paatid (31l
4 S Gl 08 s S Gl o o 08 Jory &1 ) s 5 Jad
ol L};\ Qe OB ) s of 4 Jlad ngﬁ a3 JB g dpnd o) a\jb;\.e :JB

26, bl TIL ) oo oo it 8 s Oy ST ) 05 G U8
[Mu‘awiya b. Maysara b. Shurayh:] [ saw Abii ‘Abd Allah in the Mosque
of Khayf3?” sitting in a circle attended by about two hundred men,
among whom was ‘Abd Allah b. Shubruma. He [Ibn Shubruma] said,
“0 Abi “‘Abd Allah! We adjudicate in Iraq, and we judge on the basis of
what we know from the Book [that is, the Qur’an] and the Sunna, and
from time to time, a case is posed to us that we decide on the basis of
our personal opinion.”*?¢ Abii ‘Abd Allah said, “What sort of a person
was ‘Al b. Ab1 Talib? He was in Iraq and you have knowledge of him.”
Ibn Shubruma lauded him [‘Ali] and gave a magnificent description
of him. Abii ‘Abd Allah said to him, “But ‘Al1 refused to allow personal

opinion to enter the religion of God or to say anything about the reli-
gion of God on the basis of personal opinion or analogy.”

Ao 31 1dld danl) e ) e U el 10U S Jadll o Jeslesl
DS Bt e e ol 4l LCle Lo sie O \gis Wb 53 o <l

2, 5o 1 ale o pmb ) aes G ) USIL sl
[Isma‘l b. al-Fadl al-Hashimi:] I asked Abu ‘Abd Allah about mut‘a
[temporary marriage]. He said, “Meet ‘Abd al-Malik b. Jurayj*** and ask
him about it; he has some knowledge of the matter.” | met him and he

dictated much to me about it. I brought the notes to Abii ‘Abd Allah
and presented them to him. He said, “He spoke the truth.”

326 Barqi, Mahasin, 210.
327 A mosque in Mina, some three miles to the east of Mecca.

328

biography in Waki', Akhbar al-qudat, 3:37, 117.

329 Kulayni, Kafi, 5:451.

330
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in Encyclopaedia of Islam 111 [Harald Motzki].

Like other jurists in the school of ra’y, Ibn Shubruma did not take hadith seriously. See his

‘Abd al-Malik b. ‘Abd al-Aziz b. Jurayj (d. 150), head of the school of Mecca in his time. He is
said to have been the first to author books on Islamic religious sciences. See the entry on him
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Ja‘far al-Sadiq’s legal teachings and responses were issued orally, but his
disciples at times jotted them down,33! with his permission.?*? According to
some reports, he urged his followers to record in writing what they heard
from him, warning that they would forget unless they wrote it down.’* At
times, he gave written answers to legal questions,*** occasionally dictated
to a scribe.®®

His legal legacy, including both teachings and practice, has remained the
standard manifestation of the Ja‘farl school of Islamic law ever since his

331 See Kashshi, Rijal, 143-44, where Zurara b. A‘yan asks Ja‘far a question and opens his note-
book to write down the answer, as quoted earlier; see also Tus1, Amali, 158. See further Ja“-
far’s dictation to Sufyan al-Thawri in Kulayni, Kafi, 8:403 (but the report sounds spurious).

332 E.g, ‘Ayyashi, Tafsir, 3:11; Kulayni, Kafi, 1:164, 2:381.

333 “Asim b. Humayd al-Hannat, Kitab, 160 (whence, Kulayni, Kaff, 1:52), 171 (whence, TasI, Tah-
dhib, 5:26). This was a break with the emphasis on memorization only a generation earlier,
when Muhammad al-Baqir was asked by a Kiifan follower to dictate a hadith to him so that he
could write it down, and the Imam responded, “Where is your memory, you people of Kiifa?”
(Tasi, 9:69). See also a statement ascribed to him in Ibn ‘Asakir, Ta’rikh madinat Dimashgq,
54:277: “Memorize it by heart. Do not write it down, as we do not.” (See further, Cook, “Oppo-
nents of the Writing of Tradition”). Even Ja‘far did not like it when a follower tried to write
down a commonly known tenet of the Sunna, as in this example in Tasi, 8:244:
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[‘Abd Allah b. Sinan:] I asked Abu ‘Abd Allah about a woman who breastfeeds a baby
boy from a slave woman of hers until he is weaned—is it lawful for her to sell him?
He said, “No! His price is unlawful for her to receive. Did not the Messenger of God
(may God'’s prayer and peace be upon him and his Family) say, ‘What is sanctified
through breastfeeding is the same as what is sanctified through lineage’? Did he not
become her son?” [ went to write it down and Abii ‘Abd Allah said, “Something like
this [that is, as obvious as this] is not to be written down!”

334 E.g, Kulayni, Kafi, 3:250, 546, 4:105, 264-5, 375, 5:191, 226, 227, 231, 6:413, 7:287, 381,
455; Kashshi, Rijal, 143-44, 383, 388; Tus], Tahdhib, 4:63, 5:54, 6:156,303, 8:251, 10:309. He
also responded in writing to non-legal questions, as in Barqi, Mahasin, 612; Kulayni, 1:403,
5:76; Ibn Babawayh, Tawhid, 226-29 (partially also in Kulayni, 1:100 and 2:27-28, which are
sections of the same report). See also Kulayni, 1:164-65.

335 E.g., Kulayni, Kafi, 4:264-65. There are also cases in which the transmitter specifies that the
answer was in the Imam’s handwriting. E.g., Kulayni, 3:450. It is worth noting that a num-
ber of old manuscripts of the Qur’an in various libraries and museums are attributed to his
handwriting, usually on the strength of a mention of his name as the scribe in the colophon.
These include one in Istanbul (Zirikli, Alam, 2:127), one in Cairo (Habash, Rihlat al-Mushaf
al-sharif: 129), one in the Bodleian Library at Oxford (mentioned in https://www.hamshahri-
online.ir/news/315533), one in the Golestan Palace Museum in Tehran (no. 1378), and two
in Mashhad (mentioned in https://ejiga.com/w/eUExy20). None of these ascriptions seems
authentic. Signing a scribe’s name in the colophon was most likely not even common in the
second century.
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time.?** His son Misa al-Kazim?¥’ and his descendants,**® who succeeded
him as the heads of the House of the Prophet, frequently referred to Ja‘far
as the authority in their legal responses.

V. Circle of Disciples

Ja‘far al-Sadiq enjoyed an advantage in that the close circle of disciples
who had gathered around his father, Muhammad al-Baqir, many of whom
were great jurists and hadith transmitters, already knew him, appreciated
his knowledge, and joined him after his father passed away. They included
prominent scholars such as Aban b. Taghlib,**® Aban b. ‘Uthman,** Abl
Hamza al-Thumali,**! Zurara b. A‘yan,**? Muhammad b. Muslim al-Thaqafi,**?
and Burayd b. Mu‘awiya al-Ijli.?** Ja‘far praised the disciples of his father as
the trustees of the legacy of the House of the Prophet.**> Many of those who
started their education with him also became notable jurists and scholars.?*
He was proud of both generations of his disciples.?*” Their respect for

336 See for instance, Himyarl, Qurb al-isnad, 357, where the Imam °‘Ali al-Rida (d. 201)
responds to a question by saying “By God, this has nothing to do with the religion of Ja“far”
(Sarr ox oo Mo L«‘.«i&\jﬁ).

337 E.g, ‘Ali b. Ja'far: 274 (whence, Himyari, Qurb al-isnad, 238), 287 (whence, Himyari, 298;
Kulayni, Kaft, 7:397); Himyari, 238 (cf. Kulayni, 4:303 where the content of the report is
ascribed to Muhammad al-Bagqir), 348; ‘Ayyashi, Tafsir, 1:199; Kulayni, 1:48, 2:488, 3:293-94
(read: jaxr gl O for gl s iz 51 0F), 4:369 (Sl wes gl 5}5 sl W), 442, 524, 566, 5:251,
6:10, 7:55, 307; Tusi, Tahdhib, 1:445, 5:230-31, 426, 483, 8:202, 9:214.

338 E.g, ‘Al al-Rida in Tusi, Tahdhib, 5:391, where he cites an outward discrepancy between the
opinions of his predecessors on a matter of law and endorses that of Ja‘far); 8:171, where
he says in response to two questions: Js& x> OF 3 04 g2 Gyl JA‘\; and 9:210, where he
responds to a question by saying:

Is there no opinion on the matter that has reached you from Ja‘far and his father?
Likewise in Himyar1, Qurb al-isnad, 357:
$ o Uy e [] 050 156 ) il o
Where is the adherence to the positions of Ja‘far and his father that they used to adopt?
See further Kulayni, Kafi, 5:426.

339 On him, see Modarressi, Tradition and Survival, 1:107-16.

340 Modarressi, Tradition and Survival, 1:129-31

341 Modarressi, Tradition and Survival, 1:377-79.

342 Modarressi, Tradition and Survival, 1:404-5.

343 Modarressi, Tradition and Survival, 1:344-45. See also Kashshi, Rijal, 162, 163, 167.

344 Modarressi, Tradition and Survival, 1:213-14. See also Kashshi, Rijal, 163.

345 E.g., Kulayni, Kafi, 8:213; Kashshi, Rijal, 136-37, 161, 213, 331, 403.

346 See for instance, Kashshi, Rijal, 375.

347 See for instance, Kulayni, Kafi, 1:173; Kashshi, Rijal, 277,330-31, 442.

311467 TXT.indd 69 2/15/22 9:37 AM



70

Text and Interpretation

the Imam was exemplary.**® But there were certain religious and ethical
standards that Ja‘far expected his disciples to uphold:**

350.4&\ ubscﬁslﬁj 4,&0\ J}W) g.ﬂjﬁcﬁ}uﬂ

[‘Abd al-Ala b. A‘yan:] I heard Abt ‘Abd Allah say, “By God, if you said
what [ say, [ would acknowledge you as my disciples. This Abx Hanifa
has disciples, and that Hasan al-Basri has disciples. I am a man of
Quraysh, born to the Messenger of God, and I know the Book of God .. ”
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[Mufaddal:] Abi ‘Abd Allah said, “If you wish to know who my disci-
ples are, look to whoever is intensely pious, fears his Lord, and hopes

for His reward. If you see such people, they are my disciples.”35?

348

349

350
351
352
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See for instance, Kashshi, Rijal, 383, where it is said that ‘Abd Allah b. Muskan, one of Ja‘far’s
most learned disciples, did not quote directly from him except in a single case, because of
the high respect that ‘Abd Allah had for him. This prevented ‘Abd Allah from attending the
Imam’s audience. See also Himyari, Qurb al-isnad, 124 (and Kulayni, Kafi, 5:117-18), where
someone requests that a disciple of the Imam ask him about the lawfulness of the wages paid
to a woman eulogizer for her services. The disciple replies:
AL eda e LT of bl as T (BT 3y <l
By God, I regard Abti ‘Abd Allah too highly to ask him about this matter.
In the legal camp of their time, they were known as the disciples of Ja‘far b. Muhammad
(see also Ibn Khallikan, Wafayat al-a‘yan, 1:434, quoting al-Haytham b. ‘Ad1 al-Ta‘ al-Kafi [d.
207]). Shafi refers to them as such in a debate in his Umm, 7:483-84, in the context of com-
plaining that none of what his opponents quote from “Ali to support their opinions is reliable.
ShafiT then adds:
OTdsl Jo o imr Cadoy 0 B Lo o anl o5 a9 d32 o Sher Ol b 5
o) o5 R e e i
The companions of Ja‘far b. Muhammad reported to us on the authority of Ja‘far
from his father from ‘All. The hadith of Ja‘far from ‘Ali deserves more attention than
does that of Za‘afiri from Sha‘b1.
Kulayni, Kafi, 2:223.
Kulayni, Kafi, 2:236.
See also Qadi Nu‘man, Sharh al-akhbadr, 3:504 (also Kulayni, Kafi, 2:233) for a redaction of
this report:
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He advised his disciples and followers on all matters of law, religion,
and ethics, as well as the etiquette of personal and social conduct. He also
sought their advice when needed.*>3 He looked after them and was attentive
to both their spiritual well-being and their material needs.*>

The relationship between Ja‘far and his learned disciples was that of a
jurist and his students. His disciples occasionally asked him to specify the
legal basis of his decisions, a common request for jurists of the time from
those who consulted them. His answers shed light on his legal methodology
and, as such, will be discussed in the next chapter.

Most of his disciples followed his opinions fully and dutifully3>* Some,
however, held independent views on various doctrinal and theological ques-
tions, as mentioned in Muslim heresiographical works.**® Such divergence
occasionally caused heated disputes among them.*” At times, the Imam was
asked by some of his followers to intervene, but he refused to do so because
he thought that his intervention would not bring the dispute to an end.3®

The number of those who studied with Ja‘far over the course of his life-
time was large enough®* for a late-third to early-fourth-century scholar of
hadith to devote a monograph to their names.3*® Many of Ja‘far’s students
recorded what they heard from him, including his responses to their
questions, in notebooks, which numbered up to four hundred according
to some accounts.’* Some of these were later compiled into books and
monographs on certain legal topics. A few of these works have survived,
fully or partially, in their original forms; others are scattered across the

[Mufaddal:] Abu ‘Abd Allah said, “Whoever is virtuous with regard to his stomach
and his chastity, works hard, works for the sake of his Creator, hopes for His reward,
and fears His punishment— if you see any such people they are the party of Ja‘far”

353 E.g, Barqi, Mahasin, 601; Kulayni, Kafi, 5:191 (also Tisi, Tahdhib, 7:191, with minor variations).

354 E.g., Kulayni, Kafi, 3:436, 4:118.

355 See for instance, Kulayni, Kafi, 7:81, 97 where Zurara b. A‘yan says “This is what our col-
leagues have all received from the two Imams, Abi ‘Abd Allah [al-Sadiq] and Abu Ja‘far
[al-Baqir].” See also Kashshi, Rijal, 184, where Mufaddal b. Qays b. Rummana tells Ja‘far
al-Sadiq “When our colleagues disagree over a certain question, I say ‘My opinion is whatever
Ja‘far b. Muhammad says.”

356 For details, see van Ess, Theologie und Gesellschaft, 1:321-403. There were disagreements
among them on certain legal points, too (see for instance, Kulayni, Kafi, 6:411; Kashshi, Rijal,
248). This point will be discussed further in the next chapter.

357 See Kashshi, Rijal, 279, 498.

358 See for instance, Kulayni, Kafi, 8:223.

359 The list of transmitters from Ja‘far al-Sadiq in Tasi, Rijal, 153-328 includes 3,224 names,
most of which the author collected from the chains of transmission of reports in Sunni and
Shi1 sources.

360 Kitab man rawa ‘an Jafar b. Muhammad, by Ibn ‘Uqda, Abu al-‘Abbas Ahmad b. Muhammad b.
Sa‘d al-Kufi (d. 332). See Kohlberg, “al-Ustl al-arba‘umi’a,” 130; Kohlberg, Medieval Muslim
Scholar at Work, 315.

361 See Kohlberg, “Al-Usil al-arba‘umi’a,” 129-30.
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early Shi‘1 hadith collections, as detailed in the first volume of my 2003
book, Tradition and Survival.3*?

Some senior disciples of Ja‘far al-Sadiq who accompanied his father as
well as himself for many years were very familiar with the legal positions
of both on various matters of law. They had heard and memorized the two
Imams’ responses to legal questions and they were knowledgeable about
many of the general principles of law. They would react immediately if they
received answers to legal questions that contravened what they expected
or had heard previously.**® The following examples illustrate the reactions
that Ja‘far received from questioners who were surprised by answers that
diverged from their expectations:
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[Zurara:] Abi ‘Abd Allah said, “Whoever possesses wealth for the
duration of a year must pay zakdt on it.” [ said to him, “What if he gifts
it one month, or one day, before a year has lapsed?” He said, “Then he

owes nothing.” I said to him, “Your father said to me, ‘Whoever avoids
the zakat [by granting a gift] must fulfill it.”
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[Abu Basir:] I said to Abu ‘Abd Allah, “When should I pray the two-rak‘a

[supererogatory] dawn prayer?” He said, “After daybreak.” I said to
him, “Abii Ja‘far ordered me to pray them before daybreak.”
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362 Modarressi, Tradition and Survival, 1:127-405.

363 For the mentality behind some of these reactions, see Himyari, Qurb al-isnad, 166. See also
Kashshi, Rijal, 258.

364 Kulayni, Kafi, 3:525-26.

365 Tusi, Tahdhib, 2:135.

366 Kulayni, Kafi, 3:339. In a similar narrative (with a variant in Tasi, Tahdhib, 2:90), another
transmitter reports that he, too, asked both Ja‘far and his father about this issue:
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[Abl Basir:] I asked Abi ‘Abd Allah about the qunitit. He said, “It is
recited in prayers in which the recitation is performed aloud.” I said to

him, “I asked your father about this, and he said, ‘In all five [prayers].

wm
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[Shu‘ayb al-‘Aqarqifi:] I was with Abu ‘Abd Allah, and Abu Basir was
with us while a group of people from the Jibal were asking him about
meat slaughtered by the People of the Book. Abui ‘Abd Allah said to
them, “Have you not heard what God said in His Book?” They said,
“We would like you to inform us!” He said, “Do not eat it.” When we
left him, Abi Basir said, “Eat it; I take responsibility! I have heard him
and his father both order it to be eaten.” We went back to him, and
Abti Basir said to me, “Ask him!” I said to him, “May I be made your
ransom! What do you say regarding meat slaughtered by the People of
the Book?” He said, “Were you not with us in the morning and did you
not hear [what I said]?” I said, “Yes!” He said, “Do not eat it.” Abu Basir
said to me, “I take responsibility! Eat it!” Then he said to me, “Ask him
again.” He said to me what he had said the first time. Abl Basir again
said to me, “I take responsibility. Eat it!” Then he said to me, “Ask him.”
[ said, “I will not ask him [again] after doing so twice.”

The assumption of the disciples was that the Imams at times gave differ-
ent answers for a number of reasons, which the disciples placed under the
collective rubric of taqiyya, precautionary secrecy, even though the answer

367
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[Muhammad b. Muslim:] I asked Abt Ja‘far about the quniit in the five prayers. He
said, “Recite the quniit in all of them.” I mentioned this to Abi ‘Abd Allah and he
said, “What there is no doubt about is that one should recite [the quniit] in prayers
in which the recitation is done aloud.”
In practice, however, Ja‘far recited the qunut in all five daily prayers, as did his father (Kulayni,
3:339).
Tusi, Tahdhib, 9:66-67.
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might not fall under the strict definition of the term. When they asked the
Imams about this, the latter explained the reasons for the differences in
their responses, as Ja‘far al-Sadiq did in the following example:3¢®
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[Salama b. Muhriz:] I asked Abi ‘Abd Alldh about a man who had
intercourse with his wife before the circumambulation [tawaf] for
women.’”® He said, “He is not liable for anything.” | went to our com-
panions and informed them. They said, “He gave you that answer out
of tagiyya. Here is Muyassar [b. ‘Abd al-‘Aziz al-Nakhal al-Mada’ini],
who asked him the same question and he said to him, ‘You owe a sac-
rifice!” I went back to him [Ja‘far al-Sadiq] and said, “May I be made
your ransom! I informed my companions about your response. They
said, ‘He gave you that answer out of tagiyya. Here is Muyassar who
asked him the same question and he said to him, “You owe a sacrifice.”
He [Ja‘far] said, “He had already received information [about the pro-
hibition of that act]. Had you received that information?” I said, “No!”
He said, “You are not liable for anything.”

In a similar case in which people told a man that Ja‘far had given him an
answer to a question of inheritance law out of precautionary secrecy, the
Imam explained:37

368
369
370

371
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For some other examples, see Tusl, Tahdhib, 3:27-28.

Kulayni, Kaff, 4:378.

This is an additional circumambulation of the Ka‘ba that Ja‘fari law requires the pilgrim to
do as a last item of their hajj in order to leave the state of pilgrim sanctity. After it, every-
thing that is forbidden while in that state becomes lawful again. It is identified in a report
from Ja‘far al-Sadiq (TusI, Tahdhib, 5:253) with the farewell circumambulation that is rec-
ommended by all schools of Islamic law as the last rite of the hajj.

The full text of the report will be quoted in the next chapter. As will be explained there in
fuller detail, the issue at hand was the difference between Sunni and Shi7 inheritance laws.
Had the man acted according to the procedures of the latter; he would most probably be
ordered by the government to pay the other relatives of the deceased from his own pocket.
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No, by God! I did not safeguard myself against you. Rather, I feared
that you be held responsible for the other half [of the inheritance]. If

you have no fear, then give the other half to the daughter [too].

Many of the learned disciples of Ja‘far al-Sadiq were known in their com-
munities as authorities in religious law. They received questions about mat-
ters of law and gave answers based on the teachings of the Imam. They
often cited him in their responses®”® and in their legal debates among them-
selves.?’* Some of these senior disciples, however, had their own mind and
their own interpretations.’’> A few, though still working within the general
framework of the Imam’s teachings,*’® adopted independent methodologies

no

t endorsed by him,*” as the following example demonstrates:
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Kulayni, Kafi, 7:87-88, with variants at 7:86-87 and Tisi, Tahdhib, 9:332-33.

E.g., Kulayni, Kafi, 5:512; Tusi, Tahdhib, 6:293-94, 7:373, where Jamil b. Darraj names the
authority for his opinions as Ja‘far al-Sadiq in the first case, “Ja‘far or his father” in the second,
and “the Imams” in the third; see also Kulayni, 7:321, where he says that he had not heard
anything specific from the Imams about a matter and, thus, offers his own interpretation.
E.g, Tusli, Tahdhib, 6:338.

E.g.,, Zurara b. A‘yan, particularly on the law of inheritance. See Kulayni, Kafi, 7:91-92, 93, 97,
100-101, 104, 109; Kashshi, Rijal, 135. Zurara was considered the most learned scholar in
Kiifa in that field, to the point that other scholars in the community checked the reliability of
their information with him. See for instance, Kulayni, 7:91-2, 94, 100, 103, 104; Tasi, Tah-
dhib, 9:272, 280, 301.

See, for instance, Kulayni, Kafi, 6:78.

See Kulayni, Kafi, 1:56; Kashshi, Rijal, 212.

Kulayni, Kafi, 6:78.
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Rifa‘a reported from Abi ‘Abd Allah, saying, “I asked him about a man
who divorced his wife, after which she separated from him, completed
her waiting period, and married another person. [The second man]
also divorced her, after which she remarried her first husband. Does
this [new marriage] cancel the [legal effect] of the first divorce [so
that the first divorce is not counted toward the total of three divorces
needed for husband and wife to be completely separated]?” He said,
“Yes.” Ibn Sama‘a said, “Ibn Bukayr used to say: ‘If a woman was
divorced by her husband who then left her [until the waiting period
had passed and they were fully separated] and then remarried her,
she rejoins him with a renewed number of divorces.” Ibn Sama‘a said,
“Husayn b. Hashim mentioned that he asked Ibn Bukayr about [the
likes of] her and he responded to him with this answer, so Husayn said
to him, ‘Have you heard anything [quoted from the Imams] about this?’
Ibn Bukayr said, ‘The narration of Rifa‘a’ Husayn said, ‘Rifa‘a narrated
that report about [a case] in which “a husband intervened between
them” [that is, she married someone else before remarrying her first
husband]. He [Ibn Bukayr] said, ‘It is the same for me, whether or not
there was an [intervening] husband. [Husayn] said, ‘Have you heard
anything [quoted from the Imams] about this?’ He said, ‘No! This is
a legal decision that was granted by God.” Ibn Sama‘a said, “We do
not follow the opinion of Ibn Bukayr, because the narration [from the
Imam] concerns a case in which there was an intervening husband.”?”

As this example indicates, some senior disciples occasionally reached
conclusions different from those of the Imam. The Imam, for his part,
expected them to refrain from using interpretive methodologies that the
Imams did not sanction:
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[Sama‘a b. Mihran:] I said to Abt ‘Abd Allah, “May I be made your
ransom! Some of your companions met your father and your grand-
father and heard hadith from them. Issues are brought to them for

379 For another case that showcases ‘Abd Allah b. Bukayr’s independent opinions, see Kulayni,
Kaft, 6:77-78.
380 Durustb. Abi Mansur, Kitab, 292.
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which the answer is not found in what they have, but they have sim-
ilar material. Should they draw an analogy the best they can?” He
said, “What do you have to do with analogy? Those who were ruined
were ruined by analogy.”
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[Muhammad b. Hakim:] I said to Abu ‘Abd Allah, “A group of our
companions have studied law, acquired knowledge, and transmitted
reports. Queries are posed to them. Can they reply on the basis of their

personal opinions?” He said, “No! Have those in the past not perished
but for this and its like?”
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[Sa‘ld al-A‘raj:] I said to Abii ‘Abd Allah, “Some of those in our neigh-
borhood who give opinions on legal questions say: ‘A matter is brought
to us for which we do not find the answer in the Book or the Sunna,
so we answer on the basis of our personal opinion.” He said, “This is

not true! There is nothing that has not been addressed in the Book or
about which there is no Sunna.”

As these examples make clear, Ja‘far al-Sadiq expected his learned disci-
ples and the future generations to be able to derive rulings for specific cases
from the legal norms that they had learned. This is how he explained the

division of labor between himself and his students:
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[Hisham b. Salim:] Abi ‘Abd Allah said, “It is our duty to teach you the
principles, and it is your duty to derive legal rules for specific cases.”

381 Barqi, Mahasin, 212.
382 Mufid (attr.), Ikhtisas, 281.
383 Bazanti, Jami‘, 109.
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VI. Rejection of Sectarianism

The society in which Ja‘far al-Sadiq was born and lived was one divided by
pro-‘Uthman/pro-Umayyad versus pro-‘All sentiments. Almost a century
of rule by the Umayyads, an exclusively Arab caliphate that paid only lip
service to Islam, had enormous and enduring effects on Muslim religious
culture throughout the lands of the caliphate. For the better part of a century,
Muslim society had been bombarded with fierce anti-‘Ali propaganda,
including weekly cursing of ‘Ali from the pulpits of all mosques in Muslim
lands. Sentiments in favor of the House of the Prophet persisted in certain
pockets in this society but the official interpretation of Islam and its caliphal
practice created a rift in the Muslim community, with resentment between
the two tendencies throughout the caliphate.

The two holy cities of Mecca and Medina were at the center of this rift.
The people of Medina had some respect for the House of the Prophet but
the pro-‘Uthman faction had the upper hand in Mecca. The decidedly less
than friendly atmosphere toward the ‘Alids in Mecca was the product not
only of sustained and vigorous Umayyad propaganda but also that of ‘Abd
Allah b. al-Zubayr, who ruled Mecca from 64 to 73 as a rival to the Umayyad
caliphate but, like them, was staunchly anti-‘Ali. As Ja‘far al-Sadiq visited
the town annually for the hajj, his practice as the chief representative of the
House of the Prophet at the time came under periodic scrutiny, and there
were always some who complained that he did not act as did the previous
generations. His uniform answer was that he did not care about previous
generations, but he acted according to what religion and law required.3#*

‘Abbad b. Kathir (d. 141), a Basran ascetic who lived in Mecca, was one
of these complainers. Lacking sufficient knowledge of law and tradition to
be a religious scholar himself, he nonetheless used to follow and frequently
criticize both Muhammad al-Baqir and Ja‘far al-Sadiq for their practice if it
differed in any way from the community’s customary practice. When Ja‘far
performed a certain hajj ritual differently, ‘Abbad challenged him: “You do
that even though you are a source of religious knowledge?”?*> The Imam

384 See for instance, Barqi, Mahdsin, 442 (also Kulayni, Kafi, 6:271, 272) for his practice at meals,
which came under scrutiny from some people (see further Husayn b. Sa‘ld al-Ahwazi, Zuhd,
59; and, for the Prophet’s practice in this case, Barqi, 458; Kulayni, 6:272); Kulayni, 2:480 for
extending his left hand in prayer supplication; 4:194, for praying between the door of the
Ka‘ba and the Black Stone (see further 4:525; Ibn Babawayh, Faqih, 2:135).

385 Tusl, Tahdhib, 5:374 (& Js 3 Jor, il g). For this man’s other conversations with, and crit-
icisms of, Ja‘far al-Sadiq, see ‘Asim b. Humayd al-Hannat, Kitab, 172-73 (whence, Kulayni,
Kafi, 1:400); Kulayni, 2:186-87, 222, 293, 439, 6:163, 443, 7:10, 132, 182, 195, 208, 210,
243-44 (read ‘Abbad, as in Ibn Babawayh, Faqgih, 4:19 and Tusi, 10:32, for Yahya b. ‘Ab-
bad); 8:107; Kashshi, Rijal, 391-92 (read ‘Abbdd, as in Ibn Babawayh, Faqih, 4:19 and Tus],
10:32, for Yahya b ‘Abbad), 8:107; Kashshi, Rijal, 391-92 (read ‘Abbad b. Kathir for ‘Abbad
b. Suhayb in the section title); Tusi, 6:282, 8:202; Ibn Taws, Igbal, 3:87 (referencing a later,
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explained to him how his practice followed the Sunna of the Prophet as was
known to the scholars of the time.

The jurist Sufyan al-Thawr1 (d. 161)%%¢ and others®¥” questioned Ja‘far’s
practice during the hajj on a number of points, most prominently his failure
to touch the Black Stone while circumambulating the Ka‘ba, a ritual that the
Prophet performed as confirmed by Ja‘far himself.3® Ja‘far’s response was
that the pilgrims would allow the Prophet to approach the stone easily but
did not do the same for Ja‘far, who did not like the unpleasant jostling.’®
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[‘Abd al-Rahman b. al-Hajjaj:] Abu “‘Abd Allah said, “I was circumam-
bulating [the Ka‘ba] and Sufyan al-Thawri was close to me. He said, ‘O
Abi ‘Abd Allah! What would the Prophet (may God’s prayer and peace
be upon him [and his Family]) do with respect to the [Black] Stone
when he reached it?’ I said, “The Prophet (may God’s prayer and peace
be upon him and his Family) would touch it during each obligatory
and supererogatory circumambulation.” He then stayed a short dis-
tance behind me. When I reached the Stone, I passed it and walked on

without touching it, so he joined me and said, ‘O Abt ‘Abd Allah! Did
you not tell me that the Prophet (may God’s prayer and peace be upon

386
387
388
389

390
391
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spurious report that nevertheless may indicate that memory of ‘Abbad’s quarreling with Ja“-
far endured). See also Barqi, Mahasin, 583.

Durust b. Abi Mansir, Kitab, 294-95; Kulayni, Kafi, 4:404-5.

Kulayni, Kafi, 4:324, 409, 488-89; Tuis1, Tahdhib, 5:57, 104, 202.

Kulayni, Kaff, 4:404.

Kulayni, Kafi, 4:405, 409; Tusi, Tahdhib, 5:104. See also Kulayni, Kafi, 4:467, where he explains
why he was late in leaving ‘Arafat to head toward Mash‘ar: “I fear crowds and fear that I may
hurt another human being.”

From the following report in Durust b. Abi Mansiir, Kitab, 295.

Kulayni, Kafi, 4:404-5.
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him [and his Family]) used to touch the Stone during each obligatory
and supererogatory circumambulation?’ [ said, ‘Yes!” He said, ‘But you
passed it and did not touch it I said, ‘People had consideration for the
Prophet (may God’s prayer and peace be upon him and his Family) in
a way that they do not for me. When he reached the Stone, they would
make way for him to touch it, but they do not make way for me, and I

”m

dislike crowds.

A variant of the report contains additional material in which Ja‘far
explains how his practice, though different from the Prophet’s precedent,
nonetheless follows the latter’s instructions:
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[‘Abd al-Hamid b. Sa‘ld:] Sufyan al-Thawri came to Abii ‘Abd Allah and
said, “May God put you on the right path! I heard that you did some
things contrary to the [practice of] the Prophet (may God’s prayer and
peace be upon him [and his Family]).” The Imam said, “What are they?”
He said, “I heard that you entered the state of pilgrim sanctity (ihram)
in Juhfa, whereas the Prophet (may God’s prayer and peace be upon him
[and his Family]) entered the state of pilgrim sanctity in [the Mosque
of] Shajara; and I heard that you did not touch the [Black] Stone during
the obligatory circumambulation, whereas the Prophet (may God’s

prayer and peace be upon him [and his Family]) touched it; and I heard
that you sacrificed [the requisite animal that is part of the pilgrimage]

392 Durust b. Abi Manstr, Kitab, 294-95. See also Kulayni, Kafi, 4:488-89 where a variant of the
last line of the report is quoted through a different transmitter.
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in your home rather than at the [ordinary] site of sacrifice.” The Imam
said, “I did so!” He said, “What made you do that?” He said, “The Prophet
(may God’s prayer and peace be upon him and his Family) prescribed
Juhfa for the ill and the weak [as a site at which to enter the state of
pilgrim sanctity], and [ had just recovered from an illness, so [ wanted
to make use of God’s dispensation. As for touching the Stone, people
would make room for the Prophet (may God’s prayer and peace be upon
him and his Family), but they do not make room for me. And as for leav-
ing the site of sacrifice and sacrificing in my home, the Prophet (may
God’s prayer and peace be upon him and his Family) said, ‘Mecca in its
entirety is a site of sacrifice.**®* So wherever you sacrifice, it will suffice.”

There were still other conversations of this nature between the two.

Here is just one more example:
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[(Abd al-Rahman b. al-Hajjaj:] Abu ‘Abd Allah said, “Sufyan, your
[local] jurist, came to me and said, ‘What makes you order your fol-
lowers to go to Ji‘rdna to assume the state of pilgrim sanctity there?’
[ said to him, ‘It is one of the hajj stations assigned by the Messenger

of God (may God’s prayer and peace be upon him and his Family). He
said, ‘Which of the hajj stations of the Messenger of God (may God’s

393 See Ibn ‘Abd al-Barr, Istidhkar, 12:286, 13:74 (>4 LgE ?&a). See also Ibn Majah, Sunan, no.
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394 Kulayni, Kafi, 4:400-401.

311467 TXT.indd 81

2/15/22 9:37 AM



82

Text and Interpretation

prayer and peace be upon him [and his Family]) is it?’ [ said to him,
‘He entered the state of pilgrim sanctity there when he distributed the
booty from Hunayn on his way back from Ta’if. He said, ‘This is some-
thing you learned from [the transmission of]| ‘Abd Allah b. ‘Umar.3
[ said, ‘Was he not an admirable person in your view?’ He said, ‘Yes!
But did you not know that the companions of the Messenger of God
(may God'’s prayer and peace be upon him [and his Family]) assumed
the state of pilgrim sanctity at the Mosque [of Shajara]?’ I said, “They
[the Companions] were performing the hajj of tamattu and had to
offer sacrifice [and so were bringing their animals to sacrifice from
Medina]. But these people [whom I advise to go to Ji‘rana] reside in
Mecca, so it is as if they are of the people of Mecca, and the people of
Mecca do not perform tamattu.**® So I like for them to leave Mecca for
one of the hajj stations and be away from their ordinary life for a few
days. While I was informing him that it was one of the hajj stations of
the Messenger of God (may God’s prayer and peace be upon him and
his Family), he said to me, ‘O Abti ‘Abd Allah, I think you should not do
that!” [ laughed and said, ‘But I think they should do that!"”

395

396
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This event was well known to early authorities on the life of the Prophet, as attested by
reports in five of the six canonical Sunni hadith collections (Bukhari, Sahih, nos. 1778, 1780,
3066, 4148; Muslim, Sahih, no. 1253; Ibn Majah, Sunan, no. 3003; Abu Dawud, Sunan, no.
1993; Tirmidhi, Sunan, nos. 815-16), as well as Ahmad b. Hanbal, Musnad, 4:425, and other
sources cited in the editor’s footnotes in Tirmidhi, 2:169-70. The report quoted here indi-
cates that ‘Abd Allah b. ‘Umar, too, was known to have assumed that the event occurred.
However, ‘Abd Allah is quoted by his associate Nafias denying that the Prophet ever made
that pilgrimage trip. In the words of Ibn Kathir (al-Bidaya wa-I-nihdya, 4:492):
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It is very strange that Ibn ‘Umar and his client Nafi‘ denied the [Prophet’s] umra

from Ji‘rana. The transmitters among the authors of the sihah, the sunan, and the

masanid have concurrently reported it, as have all the authors of the genre of

maghazi and siyar [the biographies of the Prophet].
Together with the other two cases mentioned below—in which Nafi”s transmission was
challenged—concerning the story of ‘Abd Allah’s triple divorce of his wife during the life-
time of the Prophet and concerning the meaning of Qur’an 2:223, these cases may cast some
doubt on the accuracy of Nafi”s reports from ‘Abd Allah b. ‘Umar. Wa-Allahu a‘lam. It may be
worth noting that Nafi‘ was reportedly one of the four individuals who were chosen by Ja‘far
to witness his father’s last will on his deathbed (Kulayni, Kafi, 1:307). On Nafi‘in general, see
Juynboll, “Nafi the Mawla of Ibn ‘Umar”; Motzki, “Quo vadis Hadit-forschung?”.
Qur’an 2:196. See also Ibn Abi Shayba, Musannaf, 5:651-52.
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Shabba b. ‘Iqal al-Basri, an Umayyad agent,*’ objected to a legal opinion
of Ja‘far. In response, Ja‘far pointed out that the opinion was shared by the
jurists of the Hijaz, and that the Umayyad Walid b. Yazid b. ‘Abd al-Malik (r.
125-26), the caliph at the time, preferred their opinion over the opinion of
the jurists of Iraq and Syria, following it in a case that involved the caliph
and his wife Salama.?*

For his part, Ja‘far, like his predecessors among the Imams of the House
of the Prophet, held that people had tampered with much of the Sunna and
he tried to correct the situation wherever he could:
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[‘Ubayd b. Zurara:] Abii ‘Abd Allah said, “There is nothing that the peo-
ple adhere to today that has not been changed from what was revealed
[by God].”
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[Bashir al-Dahhan:] Abii ‘Abd Allah said, “No, by God! They are not in

line with anything that the Messenger of God (may God’s prayer and
peace be upon him and his Family) conveyed, except in facing the Ka‘ba.”

The same position had been taken by the Companion Anas b. Malik (d.
93) a few decades earlier:**

397

398
399
400
401
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Possibly the same as the one mentioned in Ibn ‘Asakir, Ta’rikh madinat Dimashq, 73:112-14
as an associate of the caliph Manstr in the post-Umayyad period, and not his grandfather,
Shabba b. Igal b. Sa‘sa‘a, whom Ibn ‘Asakir, 73:114-19 and biographical dictionaries of hadith
transmitters (e.g., Ibn Abi Hatim, al-Jarh wa’l-ta‘dil, 2:385) name as a hadith transmitter. In a
report in Tas1, Amali, 50-51, a Shabba b. ‘Iqal is mentioned as Mansir’s governor-designate
for Medina (wallahu ‘ala ahlihd) after the failure of Nafs al-Zakiyya’s revolt, and he is quoted
as giving a harshly worded sermon against ‘All and his descendants in his first Friday prayer
at the mosque of Medina. The name, however, does not appear in the list of the governors
of Medina after the revolt (see Tabari, Ta’rikh, 7:609-10). Baladhuri, Ansab al-ashraf, 11:71
reports that the children of ‘Iqal b. Shabba, the father of the person in question, were ora-
tors (khutaba’), a profession that fits well with the story in Tusi, 50. The phrase wallahu ‘ala
ahliha (Tusi, 50) is possibly to be understood as walldhu al-khutba; that is, he was appointed
the official khatib of Medina, not as the governor.

Kulayni, Kafi, 6:135.

Kashshi, Rijal, 140.

Barqi, Mahasin, 156.

Attempts were made in later periods to dilute Anas’s statement by adding a word or two,
or even amending the entire statement to suggest that Anas was upset about a specific
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[Anas:] I do not recognize anything today that we used to follow
during the time of the Messenger of God (may God’s prayer and peace
be upon him).
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[Anas:] I do not recognize today anything that I used to witness during
the time of the Messenger of God (may God’s prayer and peace be

upon him), other than your pronouncement that “There is no deity
but God.”
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[Anas:] There is nothing that [ witnessed during the time of the Mes-

senger of God (may God’s prayer and peace be upon him) that [ recog-
nize today, save this testimony of yours.

A similar statement is quoted from the Companion Abi al-Darda’ ‘Uway-
mir b. Malik (d. 32), who died too early to witness the Umayyad period. If
the report is authentic, it means that the trend had already started by the
time of the Umayyads.
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[Abii al-Dardad’:] By God, I do not recognize any of [the teachings and
practice of] Muhammad (may God’s prayer and peace be upon him)

among these people except that they pray in congregation.

402
403

404
405
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problem—Muslims’ failure to pray the five daily prayers at their recommended times or their
lack of attention to positioning themselves in even rows in the communal prayers! The origi-
nal statement is, however, too general and powerful to allow these interpretations.

Ahmad b. Hanbal, Musnad, 19:39, with a variant at 20:405.

Bukhari, Sahih, no. 529, and other sources cited in the editors’ footnotes in Ahmad b. Hanbal,
Musnad, 21:345.

Ibn Rajab, Fath al-Bari, 3:56.

Ahmad b. Hanbal, Musnad, 36:30, 45:492, with a variant in Bukhari, Sahih, no. 650.
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Other reports confirm the existence of the same mentality among senior

members of the Muslim community around the same time and earlier. Con-
sider the following example:
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[Mutarraf (b. ‘Abd Allah):] ‘Imran b. Husayn prayed with ‘All in
Basra*” and said, “This man reminded us of the prayer we used to

perform with the Messenger of God (may God’s prayer and peace be
upon him).”
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[Mutarrafb. ‘Abd Allah:] I prayed behind ‘Al b. Ab1 Talib with ‘Imran b.
Husayn. When he finished the prayer, ‘Imran b. Husayn took my hand
and said, “This reminded me of the prayer of Muhammad (may God’s
prayer and peace be upon him),” or he said, “he led us in the prayer of
Muhammad (may God’s prayer and peace be upon him).”

These two reports, as well as others,**® suggest that people at the time

did not perform their prayers in the way that the Prophet had done.

to

Notwithstanding this fact, Ja‘far al-Sadiq constantly urged his followers
maintain harmonious relations and solidarity with other Muslims and to

avoid sectarianism.*® He argued that all Muslims—whom he characterized

406 Bukhari, Sahih, no. 748.
407 Ahmad b. Hanbal, Musnad, 33:75 has “in Kafa”; cf. the sources cited in the editors’ footnote at

33:76-77.

408 Bukhari, no. 286 (see also Ahmad b. Hanbal, Musnad, 33:172, 201).
409 E.g, Ahmad b. Hanbal, Musnad, 32:251 where a similar statement is quoted from Abu Misa

410

311467 TXT.indd 85

al-Ash‘ari (see also 32:244, 466, 494).

the community” (Ul sbaas & 51;'-;?]; also 31, where he endorses a report from “Ali that praises
both camps of Muslims and predicts that they will come together for a common purpose:

The pious among the people of Sham [greater Syria] and the nobles among the people
of Kiifa will be gathered by God on a day that will be the great chagrin of our enemies.

See his instructions to a group of his Kiifan followers in Mufid, Amali, 28: “Join the vast crowd of
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in different reports as those who bear witness to the unity of God,*'! ahl
al-qibla,*** or man kana ‘ala fitrat al-Islam***—will enter Paradise.*** The
long list of his students and transmitters, who display a wide spectrum of
sectarian backgrounds,* attests to his solidarity-oriented approach.

This stance was in line with Ja‘far’s respect for earlier and contemporary
authorities of the Islamic tradition and his justification of their differences
of opinion:

411

412

413

414

415
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See Ibn Babawayh, Khisal, 408, on the eight gates of paradise:
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Paradise has eight gates through which to enter: a gate for the prophets and the
truthful, a gate for the martyrs and the righteous, five gates for our followers and
well-wishers, and a gate for the rest of the Muslims, who testify that there is no deity
but God. [Quite a crowd at one gate, but still better than no gate!]

For background, see Kitab Sulaym b. Qays al-Hilali (a late Umayyad, anti-‘Uthmani polemic,
the original part of which represents the views of the Kafan Shi‘a at the time), 2:607-8:
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Whoever upholds the oneness of God and believes in God’s Messenger, but does
not believe in our authority, while accepting the remainder of the elements [of
religion] on which the community does not disagree as commanded by God, the
Mighty and Majestic—this person will be saved. This class consists of the great
majority of people.
Tas, Tahdhib, 5:9. See also Kulayni, Kafi, 4:271:
S B Lo G316 ) J1 Y 6 bl e Jlos
This religion will continue as long as the Ka‘ba continues to stand.
Ibn Babawayh, Amali, 163 (see also Kulayni, Kaft, 6:67, where a similar definition is quoted
from Ja‘far’s son Miisa al-Kazim, and Tusi, Tahdhib, 9:71, where Muhammad al-Baqir declares

lawful the meat slaughtered by man dana bi-kalimat al-Islam).
Barqi, Mahdsin, 158:

s, B el s 1 O)
God will place these people in paradise by His mercy.

See also the following statement about non-Shi‘l Muslims quoted from Muhammad al-Bagir
in Kulayni, Kafi, 2:19:
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God will place the righteous among them in paradise by virtue of His mercy.

See also the reports to this effect from the Prophet in Bukhari, Sahih, nos. 1396-97; Muslim,
Sahih, nos. 13-15, and many other sources listed in the editors’ footnotes to Ahmad b. Han-
bal, Musnad, 14:205-6, 25:217-20, 38:532. See further Rabb, “Islamic Legal Minimalism,”
153-56; Modarressi, “Essential Islam,” 398-412.

See Tasi, Rijal, 153-328 (3,224 names altogether). There is also a list in Mizzi, Tahdhib
al-Kamal, 5:75-76. Both lists include the names of the individuals who appear in the chains of
transmission of various reports from Ja‘far al-Sadiq, including those in less reliable sources.
One must thus be very careful with both lists, as many of these ascriptions are blatant fabri-
cations, as documented later in this chapter.
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[Manstr b. Hazim:] I said to Abii ‘Abd Allah, “Tell me about the com-
panions of the Messenger of God (may God’s prayer and peace be upon
him and his Family)—did they speak the truth or lie about Muham-
mad (may God’s prayer and peace be upon him and his Family)?” He
said, “Nay, they spoke the truth.” I said, “Then why did they disagree?”
He said, “Do you not know that a man would go to the Messenger of
God (may God’s prayer and peace be upon him and his Family) and ask
him about something, and he would give him an answer, and then the
Prophet would receive [a revelation] that abrogated that answer, so
some hadiths abrogated others.”

The Prophetic Sunna was subject to abrogation through changing cir-
cumstances.*'” A hadith, therefore, could reflect the situation before the
emergence of conditions that required the Prophet to issue a new com-
mand, whereas another, seemingly contradictory hadith pertained to the

st-change situation.
And as for the following generations of the Muslim jurists:
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[Umar b. Udhayna:] I wrote to Abi ‘Abd Allah asking” him about the
report that Hasan al-Basr1 narrated from ‘All regarding the restitution of

one quarter of [an animal’s] value for damage inflicted on the eye of a
four-legged animal. He said, “Hasan spoke the truth. ‘Ali indeed said that.”

416 Kulayni, Kafi, 1:65.
417 See Muslim, Sahih, no. 344. See also Khatib al-Baghdadji, al-Faqih wa’l-mutafaqqih,

1:331-33.

418 Tusi, Tahdhib, 10:309.
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[Abl Khadija:] I said to Abi ‘Abd Allah, “A man died, leaving behind
a slave brother to whom he bequeathed one thousand dirhams, but
his [the brother’s] patrons did not permit him to receive it. The two
sides took the case to ‘Umar b. ‘Abd al-‘Aziz. He said to the slave, ‘Do
you have children?’ He said, ‘Yes!” He said, ‘[Are they] free?’ He said,
‘[They are] free’ He said, ‘Will you be happy if they inherit the one

thousand dirhams from their uncle?”” Abu ‘Abd Allah said, “Umar b.
‘Abd al-‘Aziz was correct.”*?
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[Aban b. Taghlib:] I said to Abii “‘Abd Allah, “Ibrahim says that the blood

money for a Jew, a Christian, and a Magian is the same.” He said, “Yes!
He has spoken the truth.”+?2
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[Hakam:] I said to Abu ‘Abd Allah, “My father gave me a home as a
charitable gift and then wanted to change his mind about it. Our
[local] judges hold that it belongs to me and that he cannot change
his mind, as he gave it to me out of charity. I do not know whether

419 Tusi, Tahdhib, 9:362-27.

420

421
422
423
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This case relates to a situation in which next of kin, such as a brother, cannot inherit from a

decendent because of an obstacle such as slave status, and who thereby also blocks his own
children from inheriting from the deceased (their uncle in this case). This is an issue known
in the Islamic law of inheritance as hajb. See al-Mawsti‘a al-fiqghiyya (Kuwait) 3:45-7, 17:22.
See also Coulson, Succession in the Muslim Family, 43-45.

Kulayni, Kafi, 7:309.

Ibrahim b. Yazid al-Nakhaf, the eminent jurist of Iraq (d. 96).

Ibn Babawayh, Faqih, 4:183.
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their judgment in my favor is correct or not.” He said, “How good is the
decision of your judges, and how improper was what your father did!
Charity is for God, the Mighty and Majestic, and whatever is done for
God cannot be taken back.”
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[Zurara:] 1 asked Abi ‘Abd Allah about what people [meaning the
majority Sunnis] report to the effect that prayer in congregation is
twenty-five times better than prayer alone. He said, “They have spo-
ken the truth.”*?
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[‘Abd Allah b. Sinan:] I attended the maghrib prayer on a rainy evening
in the Mosque of the Messenger of God (may God’s prayer and peace
be upon him and his Family). When dusk drew near, they announced
[in the form of idhan] and pronounced the call to prayer [in the form of
iqgama) and prayed the maghrib prayer. People were then given time to
pray two rak‘as [of supererogatory prayer]. The muezzin then stood
up in his place in the mosque and pronounced the call to prayer, and
they prayed the ‘Gsha prayer. People then went home. | asked Abu

‘Abd Allah about this, and he said, “Yes! The Messenger of God (may
God’s prayer and peace be upon him and his Family) used to do that”

Ja*far al-Sadiq’s approach in respect to the Companions of the Prophet
and their next generation was informed by that of Ja‘far’s grandfather, ‘Al
b. al-Husayn Zayn al-‘Abidin, as reflected in his prayers:

424 Kulayni, Kafi, 3:371.

425

sibly being a corruption of the other).

426 Kulayni, Kafi, 3:286.

311467 TXT.indd 89

Bukhari, Sahih, no. 646 (cf. no. 645 and Muslim, Sahih, no. 650: twenty-seven times
[cx_s 3 daw]; Bukhari, no. 477 and Muslim, no. 649: twenty-odd times [»_&s 5 2], one pos-
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0 God, as for the followers of the messengers and those of the people
of the earth who attested to them in every era and time in which you
sent a messenger and set up for the people a director, from the period
of Adam down to Muhammad (may God’s prayer and peace be upon
him and his Family), remember them with forgiveness and good plea-
sure. And as for the Companions of Muhammad specifically, those who
did well in companionship, who stood the good test in helping him
and who responded to him, forget not, O God, what they abandoned
for You and in You, and make them pleased with Your good pleasure.
0 God, give your best reward to all those who did well in following the
Companions’ road, to all those who say “Our Lord, forgive us and our
brothers who went before us in faith.”**®

In contrast to some Muslims at the time who would not pray with anyone
who did not belong to their own group and who harbored different doctri-
nal tendencies,*?* Ja‘far al-Sadiq attended the Friday prayer with other Mus-
lims** and insisted that his followers attend the prayers**! and participate
in the social events of the main body of the Muslim community:

427
428

429

430
431
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‘Ali b. al-Husayn Zayn al-‘Abidin, al-Sahifa al-kamila al-Sajjadiyya, prayer no. 4.

From Qur’an 59:10. The translation is adapted with minor changes from William Chittick,
The Psalms of Islam, 26-28.

For early opinions on this question, see Ibn Qudama, Mughni, 3:17-18.

See for instance, Tusi, Tahdhib, 2:362.

There was a tendency in the early community to support this position, as reflected in a hadith
in Daraqutni, Sunan, 2:402 (see also Tabarani, al-Mujam al-kabir, 12:447, and other sources
quoted in the editor’s footnote in Haythami, Majma“ al-zawa’id, 4:500-501):
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Pray over [the body of] anyone who says “There is no deity but God,” and pray
behind anyone who says “There is no deity but God.”
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[Husayn b. Sa‘ld:] I said to Abti ‘Abd Allah, “We have a dissenting prayer
leader who hates all of our associates.” He said, “Why should you care
about what he says? By God, if you are truthful, then you have more

right to the mosque than him. Be the first to enter [the mosque] and the
last to leave, improve your character with the people, and speak nicely.”
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[Mu‘awiya b. Wahb:] I asked Abu ‘Abd Allah about a man who leads
people in prayer but about whom you have reservations; [what should
one do] in a prayer in which he recites aloud?** He said, “When you
hear the Book of God being recited, keep silent.”** | said, “He testifies
that I associate partners with God.” He said, “If he disobeys God, you

must obey God.” I repeated what I said to him, but he refused to grant
me a dispensation.
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432 Tusi, Tahdhib, 3:55.
433 Tusi, Tahdhib, 3:35. Cf. Ibn Babawayh, Faqih, 1:249:

434

435
436
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Do not pray behind anyone who declares you to be a nonbeliever, nor behind anyone
whom you declare to be a nonbeliever.
Different instructions were naturally due to different circumstances.

The question at issue is whether one should quietly repeat the recitations of Qur’anic verses
in prayer when the prayer leader misreads them or is not qualified to lead the prayer because
of insufficient religiosity, as explained further in the figh chapters on prayer. See further
Kulayni, Kafi, 3:377.

As in Qur’an 7:204.

Kulayni, Kafi, 2:635, 636 (two slightly different variants of the same text).
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[Mu‘awiya b. Wahb:] I said to Abii ‘Abd Allah, “What should we do with
regard to what is between us and our people, and what is between us
and people who intermingle with us but who are not in agreement
with us [in matters of doctrine]?” He said, “Look to your imadms whom
you follow, and do what they do. By God, they visit their [opponents’]
sick ones, attend their funerals, give testimony [in their support,
whether] for something or against something, and return to them
what they hold in trust for them.”
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[Ishaq b. ‘Ammar:] Abu ‘Abd Allah said to me, “O Ishaq! Do you pray
with these people in the mosque?” I said, “Yes!” He said, “Pray with
them, for whosoever prays with them in the first row is like someone
who takes up arms in the way of God.”
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[‘Ubayd Allah al-Halabi:] Abu ‘Abd Allah said, “Whoever prays with
these people in the first row is like someone who prays behind the
Messenger of God (may God’s prayer and peace be upon him and his
Family) in the first row.”

Once, when he noticed that some of his followers left the mosque and did
not participate in the prayer with other Muslims, he sent this angry mes-
sage to them through one of his associates:
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437 Tasi, Tahdhib, 3:277.

438 Kulayni, Kafi, 3:380.

439 Ibn Babawayh, Amali, 449; Ibn Babawayh, Faqih, 1:250-51.
440 Kashshi, Rijal, 388.
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[Yanus b. Ya‘qlb:] Abi ‘Abd Allah said to me, “O Yanus! Say to them, ‘O
you, those whose hearts are reconciled, | saw what you did. When you
hear the call to prayer, you take your sandals and leave the mosque?”**
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[Sa‘ld al-A‘raj:] I came upon Abu ‘Abd Allah while he was upset. A
group of our companions were sitting with him and he was saying
to them, “You pray before the sun has passed its zenith?” They were
silent. I said, “May God put you on the right path! We do not pray until
the muezzin of Mecca pronounces the call to prayer” He said, “If so,

there is no problem. Know that when he pronounces the call to prayer,
then the sun has passed its zenith.”
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[Dharih al-Muharibi:] Abi ‘Abd Allah said to me, “Pray the Friday

prayer when these people pronounce the call to prayer, for they
strictly adhere to the time.”

Some of his visiting followers did not participate in congregational
prayers in Mecca and Medina, because they shortened their prayers by half
as travelers are supposed to do. They were, however, reluctant to break the
prayer rows by finishing and leaving early. According to Ja‘fari law, a Mus-
lim has a choice to pray a full or a shortened prayer in the two sacred pre-
cincts of Mecca and Medina. The Imam thus ordered his visiting followers
to take the first option and offer the full prayer so they could participate in
the communal prayers without problem.

441

442
443
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That is: «g4l8 4d3L) which is the title used in Qur'an 9:60 to refer to certain groups of
non-Muslims who lived among the Muslim community in the early Islamic period.

‘Ayyashi, Tafsir, 3:72.

Tasi, Tahdhib, 2:284 (also Ibn Babawayh, Faqih, 1:189, without an isndd). For a similar case,
see Tusi, 5:207, where a follower asks Jafar about buying sheep for sacrifice from non-Shi‘t
sellers at Arafat if one cannot be sure that the seller has met the legal requirements of raising
and preparing the animal for sacrifice. The Imam answers, “They do not lie. Use the sheep for
sacrifice.” (See also Kulayni, Kafi, 4:508 for another case.)
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[Mu‘awiya b. Wahb:] I asked Abu ‘Abd Allah about performing the
prayers in full or shortening them [by half] in the two sacred precincts.
He said, “[It is preferable that you] do not pray them in full unless you
decide to stay for ten days.” I said, “Our companions reported that you
ordered them to pray in full.” He said, “Your companions would enter
the mosque, pray, and take their sandals and leave while people were

coming to enter into the mosque for prayer, so I ordered them to pray
in full”

Muslims in Ja‘far’s time could still accept one another and tolerate diver-
sity within their community, a tendency that persisted to some degree
throughout the early Islamic period, especially in Kiifa. A number of reports
from Ja‘far al-Sadiq suggest that he encouraged this attitude. To give an
example, an Iraqi follower of his met him in Hira, near Kifa, right after the
Abbasid takeover and referred to a discussion that he and his fellow Shi‘a
had had about an unnamed Muslim group:
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Then a group of people were mentioned, so I said, “May I be made your
ransom! We disassociate ourselves from them. They do not hold the
positions we do.” He said, “They have affection for us but do not adopt
your views, so you disassociate yourselves from them?” I said, “Yes!”
He said, “Well, I hold views that are different from those you hold, so
should I disassociate from you?” I said, “No! May I be made your ran-

som! What should we do [then]?” He said, “Take them as friends and
do not disassociate from them.”

444 Tusi, Tahdhib, 5:428 with a variant in Ibn Babawayh, Tlal al-shara’i‘, 2:139.
445 Kulayni, Kafi, 2:43.
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Chapter 1: Life 95

A third-century Zaydi-Mu‘tazill scholar of Kifa, Muhammad b. Mansiir
al-Muradji, explained this idea in a book called Kitab al-Jjumla wa’l-ulfa.*** In
the following passage, he describes the spirit of acceptance of diversity that
existed in his town thanks to the teachings and precedent of his predeces-
sors, as well as his own earlier experience with Kifan scholars:
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I saw Ahmad b. Tsa*® asking God to bless with His mercy those who
argued that the Qur’an was created as well as those who rejected this
view. And [ saw people who were divided and disagreed [with one
another] among both the elect and the common scholars of the House
of the Prophet as well as the people of merit among them, and other
people of knowledge and merit among the Shi‘a, who believed in the
obligatoriness of forbidding wrong and protecting the religion. 1 did
not, however, see them declare one another disbelievers or deem doing
so to be permissible, nor did they disassociate themselves from one
another. Instead, [ saw them support each other and each ask God to
bless the other with His mercy while knowing of disagreement among
them. And I kept company with the leaders of the Mu‘tazilis and count-
less others who held this view [that is, that the Qur’an was created]
such as Ja‘far b. Harb, Ja‘far b. Mubashshir al-Thaqafi, and Muhammad

446

supplement to his al-Jami‘ al-kafi.

447 Ibn al-Wazir, Tarjih asalib al-Qur’an, 27-31.
448 Ahmad b. Tsa b. Zayd b. “Ali b. al-Husayn, a major authority of Zaydi hadith. He died in 247.
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The work itself has not survived in its complete form, but the bulk of its contents is said to
have been quoted by an early fifth-century scholar of Kifa, Aba ‘Abd Allah al-‘Alawi, in a
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b. ‘Abd Allah al-Iskafi.*** None of them ever asked me about what peo-
ple disagreed over, nor ever attempted to uncover my belief about any
of that. We also heard as much about Ibrahim b. ‘Abd Allah,*° who was
once asked about the nature of that about which people disagreed in
the different schools, but he did not answer and said, “Support me on
matters on which we all agree until we find free time for matters about
which we disagree.” And it is reported from Ja‘far al-Sadiq that he said,
“Adhere to what the differing groups agree on.”*>!

VII. On Hadith Fabrication

A widespread phenomenon in the sectarian milieu of the first two centuries
of Islam was the fabrication of reports on the Prophet and early authorities
of the Islamic tradition—a problem that has plagued the field of hadith
since its birth.**? Fabricated hadiths made their way into religious culture
and many entered the hadith collections.** Ja‘far al-Sadiq, like his father,
constantly complained about and condemned this phenomenon. Here are a
few reactions from Ja‘far:
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449 These were three of the leading theologians in the Mu‘tazili community of Baghdad in the
first half of the third century. Ja‘far b. Harb died in 236, Ja‘far b. Mubashshir in 234, and Iskafi
in 240.
450 Ibrahim b. ‘Abd Allah b. al-Hasan, brother of Nafs al-Zakiyya, who also led a revolt against the
Abbasid Mansiir. He was killed in 145.
451 For the report from Ja‘far al-Sadiq at the end of the excerpt, see further his advice to one of
his close disciples, Jamil b. Darraj al-NakhaT (on whom, see Modarressi, Tradition and Sur-
vival, 1:307-8), cited in Kashshi, Rijal, 251:
ke lgnet s L] S3EY ) L
Oh Jamil! Do not talk to our companions about what they have not all agreed upon.
452 The phenomenon began very early in the life of the Muslim community. See for instance,

the introduction to Muslim, Sahih, (p. 13 of Cairo, [1955] edition, ed. Muhammad Fu’ad ‘Abd
al-Baqi), where Muslim quotes Ibn ‘Abbas as follows:
o) A 85 s eade QIS o o) 3) - g ade il Lo — bl gy s 034 ESTE)
cas G LS J gl
We used to narrate on the authority of the Messenger of God (may God’s prayer and
peace be upon him) at a time when one would not lie about him. However, when the
people began to look everywhere [for anything attributed to him], we abandoned
quoting hadith on his authority.

453 See, inter alia, Ibn ‘Abd al-Barr, Tamhid, 1:44-55, where he estimates that some twelve thou-
sand false hadiths were fabricated as being on the authority of the Prophet, and circulated
among the people.

454  Sayyari, Qir@at, 6, with a variant in Kulayni, Kafi, 2:630.
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It was said to Abl ‘Abd Allah, “People say that the Qur’an was revealed
in seven forms.” He said, “They lied. Only one form was revealed by
one Lord to [this] one Prophet.”

s wlall S8 Oglsty Vg 1l s Y 5 16 553 3 o L)
s TSl 1 9 O, [a3Y o] 1 paly ¥ O 1900, L) Ll 210l 182 U3

155,95 wlaall 080 sy &3 Wl
[Al-Fadl b. Ab1 Qurra:] I said to Abi ‘Abd Allah, “These people say that
the payment a teacher receives for his teaching is ill-gotten.” He said,
“The enemies of God lied! They wish to avoid teaching their children
the Qur’an. Were someone to give a teacher even the [value of] the

blood-money compensation for his child, it would be lawful for the
teacher to take it.”
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[‘Abd al-Rahman b. Abi ‘Abd Allah:] I said to Abi ‘Abd Allah, “Some
of these storytellers [street preachers] say that if a man performs the
hajj once and then donates and gives money [to others], it is better for
him [than performing the hajj again would be].” He said, “They lied. If

people did that, this House [of God] would be abandoned. God made
this House ‘an establishment for humankind.”45”
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[‘Abd al-A‘la b. A‘yan:] I asked Abtl ‘Abd Allah about singing and said,
“They claim that the Messenger of God (may God’s prayer and peace be

455

Faqih, 3:99.

456 Ibn Babawayh, ‘lal al-shard’i‘, 2:137.
457 The concluding phrase is from Qur’an 5:97.
458 Kulayni, Kafi, 6:433.
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Kulayni, Kafi, 5:121, and with adaptations from a slightly different version in Ibn Babawayh,
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upon him and his Family) permitted people to sing the song ‘We have
come to you / we have come to you / Greet us / greet us / we greet
you.” He said, “They lied. God (the Mighty and Majestic) says, ‘We did
not create the heavens and earth and what is between them in jest.”>°
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[‘Uthman b. ‘Isa:] I asked Abu “Abd Allah about a man who gulps water
without stopping until his thirst is quenched. He said, “Isn’t that pleas-
ant?” I said, “They say it is ‘ecstatic drinking’ [condemned*’* in the

Qur’an 56:55]” He said, “They lied. ‘Ecstatic drinking’ is when one does
not mention the name of God, the Mighty and Majestic, upon drinking.”
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[Muhammad b. al-Fayd:] I said to Abu ‘Abd Allah, “These people say
that eighty prophets blessed lentils as sacred.”** He said, “They lied.”
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[‘Abd al-Samad b. Bashir:] The origin of the call to prayer was men-
tioned in the presence of Abtl ‘Abd Allah along with [the report] that
a man from the Ansar had a dream about it that he then mentioned to

the Messenger of God (may God’s prayer and peace be upon him and
his Family), and the Messenger of God (may God’s prayer and peace

459 Qur’an 21:16.

460 Kulayni, Kafi, 6:384.

461 For early opinions against this practice, see Ibn Abi Shayba, Musannaf, 8:159.
462 Barqi, Mahdsin, 504; Kulayni, Kafi, 4:344 (cf. Barqi, 505; Kulayni, 6:342).

463

464
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For Sunni reports on this case, which normally mention seventy prophets rather than eighty,
including one that claims the authority of Ja‘far al-Sadiq(!), see Ibn al-Jawzi, Mawdii‘at,
3:113-14; Fattani, Tadhkirat al-mawdii‘at, 147, and the early collections of hadith cited in
these two works.

‘Ayyashi, Tafsir, 1:285.
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be upon him and his Family) told him to teach it to Bilal. He [Ja‘far
al-Sadiq] said, “They lied.”*¢>
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[Sayaba b. Ayytb:] A man questioned Abl ‘Abd Allah, saying, “May I
be made your ransom! I hear a group of people saying that farming is

disfavored.” He said to him, “Cultivate and plant, for by God there is no
work that is more lawful and pleasant than it.”4¢
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[(Amr b. Sufyan al-Jurjani:] Abu ‘Abd Allah asked one of his associates,
“Why are you not leaving on your travels?” He said, “Today is Sun-
day” He said, “And what is wrong with Sunday?” He said, “Because of
the hadith reported from the Prophet (may God’s prayer and peace be
upon him and his Family), ‘Beware of the sharpness of Sunday;, for it is
sharp like this sword.”#° He said, “They lied! They lied! The Messen-
ger of God did not say that.”

465

466
467

468
469
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See also the statement from Ja‘far al-Sadiq in Kulayni, Kafi, 3:482, where he blames those
who ascribe the adhan to a dream, saying “The religion of God is too honorable for it to be
dreamed of in one’s sleep.” The point will be discussed further in Chapter 3.

Kulayni, Kafi, 5:260.

See Yahya b. Adam, Khardj, 80; Shaybani, Iktisab, 36-7; Bukhari, Sahih, no. 6912; Aba Dawid,
Sunan, no. 3462. See also Ibn Hazm, Muhalla, 8:210; Sarakhsi, Usil, 1:108, 2:292; Dhahabi,
Mizan al-i‘tidal, 4:336.

Ibn Babawayh, Khisal, 383.

As is clear to those who know Arabic, this proposition was based on the phonetic similarity
between the Arabic words of hadd (sharpness) and ahad (Sunday).
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[‘Ubayd b. Zurara:] I said to Abu ‘Abd Allah, “People relate that ‘Al
wrote to his governor in Ctesiphon asking him to buy him [‘Ali] a [cer-
tain] slave woman. He [the governor] did, sent her to “All and wrote to
him that she had a husband. ‘All then wrote to him to purchase sexual
access to her. He [the governor] purchased that” He said, “They lied
about ‘All. Would ‘Ali say that?”+7!
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[‘Amr b. Shimr:] I said to Jafar b. Muhammad, “May I be made your ran-
som! We keep mentioning among ourselves in Iraq that ‘Ali prayed [the
funeral prayer] over Sahl b. Hunayf,*”® saying six takbirs over his body."+"*
Ja‘far said, “That was not so; he rather said five takbirs over him.”
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Kulayni, Kafi, 5:483-84.

See ‘Abd al-Razzaq, Musannaf, 7:281-82; Sa‘ld b. Mansir, Sunan, 4:63 (nos. 1949-50); Ibn
Abi Shayba, Musannaf, 6:457 for three variants of this narrative. None of these variants, how-
ever, suggested that ‘Al himself requested the purchase of sexual access to the slave woman.
The full story as cited above is attributed to ‘Umar in Sa‘id b. Mansir, 4:64 (no. 1951) (par-
tially also in Ibn Abi Shayba, 6:456).

Tasi, Tahdhib, 3:317.

A companion of the Prophet who attended the Battle of Badr with him, and an associate of
‘All whom “Ali appointed governor of Medina and then Basra. He died in Kifa in 38.

‘Abd al-Razzaq, Musannaf, 3:480-81; Ibn Abi Shayba, Musannaf, 4:501-2.

‘Asim b. Humayd al-Hannat, Kitab, 152 (also Kulayni, Kafi, 4:322; Tusi, Tahdhib, 5:59, both
with variations). A report in Ibn Babawayh, Ma‘ani al-akhbar, 382 ascribes a variant of this
to Muhammad al-Bagir with this ending:
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The Messenger of God (may God’s prayer and peace be upon him and his Fam-

ily) was one of the people of Medina, and his station [for entering the state of pil-
grim sanctity] was Dhi al-Hulayfa, and between them was six miles. Had it been
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[Rabah b. Abi Nasr:] I said to Abii ‘Abd Allah, “We keep hearing in Kiifa
that “Ali said, ‘Part of the perfection of your hajj is to enter the state of
pilgrim sanctity in your family home.” He said, “Praise be to God! If it
were as they say, why did the Prophet keep his [usual] clothes on until
he reached [the Mosque of] Shajara?”
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[Abl Basir:] Abt ‘Abd Allah said, “Some people from Basra came to
me and asked whether the property of an orphan is subject to zakat.
[ said to them, ‘No!” They said, ‘But we report among ourselves that
‘Umar asked ‘Ali about the wealth of Abli Rafi® and ‘Ali replied, “Zakat
finished it off.”” I said to them, ‘No, by the Lord of the Ka‘ba! Abu Rafi*
did not leave behind any orphan.”*””
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[‘Abd al-Rahman b. al-Hajjaj:] I said to Abt ‘Abd Allah, “I go to the mar-
ket of the Muslims and buy from them fur cloaks for trade. I ask the
seller: ‘Are they not ritually clean?’ He says, ‘Yes, indeed!’ Is it all right
if I sell the cloaks as ritually clean?” He said, “No!” I said, “What makes
this illicit?” He said, “The reason is that the people of Iraq consider
carrion lawful to use, as they maintain that tanning the hide of car-
rion makes it ritually clean. And they are not satisfied [with anything]
short of attributing this lie to the Messenger of God.”

476
477

478
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meritorious, the Messenger of God (may God’s prayer and peace be upon him his
Family) would have entered the state of pilgrim sanctity in Medina.
‘Asim b. Humayd al-Hannat, Kitab, 171.
For similar responses from Muhammad al-Baqir and Zayd b. “Ali b. al-Husayn, see Zayd b. “Alj,
Musnad, 138; Ahmad b. Tsa, Amali, 2:297 (partially also in Tasi, Tahdhib, 4:27).
Kulayni, Kafi, 3:398.
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[Mu‘awiya b. Wahb:] I said to Abu ‘Abd Allah, “People narrate that the
Messenger of God (may God’s prayer and peace be upon him and his
Family) said, ‘Zakat is not lawful [to receive] for either a wealthy person

or a strong, healthy individual.”#® He said, “He [the Prophet] said ‘for
a wealthy person, but he did not say ‘for a strong, healthy individual.”
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[Fadl b. ‘Abd al-Malik al-Bagbaq, Abii al-‘Abbas:] I said to Abu ‘Abd
Allah, “Did the Messenger of God (may God’s prayer and peace be
upon him and his Family) declare Medina to be a sacred precinct?”
He said, “Yes! He declared sacred the shrubs of Medina within a some

twelve-mile radius.” I said, “[What about] hunting?” he said, “No, peo-
ple lie”
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[Sa‘1d al-A‘raj:] I heard Abu ‘Abd Allah say, “Ibn ‘Umar divorced his
wife in a triple divorce, so ‘Umar asked the Messenger of God (may
God’s prayer and peace be upon him and his Family) about it, and he

ordered him [Ibn ‘Umar] to take her back.” I said, “People say that he
divorced her once while she was menstruating.”** He said, “So why

479
480
481
482
483
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Ibn Babawayh, Faqih, 3:109, with a variant in Kulayni, Kafi, 3:563.

Abu Dawud, Sunan, no. 4361; Tirmidhi, Sunan, no. 652; Nasa’i, Sunan, no. 2596.

Kulayni, Kaf, 4:365.

Kulayni, Kafi, 6:59; see also variants at 6:60-61; Ibn Babawayh, Faqih, 3:320.

See especially Daraqutni, Sunan, 5:14-22, who has collected the largest number of Sunni
reports on the event.
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then did he ask the Messenger of God (may God’s prayer and peace be
upon him and his Family) if he had an [indisputable] right to take her
back? They lied. He divorced her in a triple divorce, so the Messen-
ger of God (may God’s prayer and peace be upon him and his Family)
ordered him to take her back”

In the last case, Ja‘far was following his father’s precedent by taking a
tough stance against those he believed were misleading the community
with their false testimonies:
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[Zurara:] I was with him [Abi Ja‘far Muhammad al-Bagir] when Nafi*,
the client of Ibn ‘Umar, passed by. Abti Ja‘far said to him, “Are you the
one who claims that Ibn ‘Umar divorced his wife once while she was
menstruating, and that the Messenger of God (may God’s prayer and
peace be upon him and his Family) ordered ‘Umar to order him [that
is, his son] to take her back?” He said, “Yes!” He [Muhammad al-Baqir]
said to him, “By God who is the only god, you attributed a falsehood
to Ibn ‘Umar. I heard Ibn ‘Umar say: ‘I divorced her during the time of
the Messenger of God (may God’s prayer and peace be upon him and
his Family) in a triple divorce, and the Messenger of God (may God'’s
prayer and peace be upon him and his Family) returned her to me and

I remained with her after the divorce. Fear God, O Nafi‘, and do not
report falsely on the authority of Ibn ‘Umar.”#

484 Kulayni, Kafi, 6:61.

485 For another instance in which Nafi was accused of quoting ‘Abd Allah b. ‘Umar incorrectly
by such distinguished jurists as Sa‘id b. Jubayr, Salim b. ‘Abd Allah b. ‘Umar, ‘Abd Allah b. ‘Abd
al-Rahman b. Zayd b. al-Khattab, see Tabari, Jami‘ al-bayan, 2:405-6; Tahawi, Sharh mushkil
al-athar (in Rabat, Tuhfat al-akhyar 3:602); ‘Uqayli, Du‘afd’, 4:159; Ibn ‘Asakir, Ta’rikh madinat
Dimashq, 61:438-39 (see also Dhahabi, Siyar a‘lam al-nubald’, 5:100). A further case was

311467 TXT.indd 103 2/15/22 9:37 AM



104

Text and Interpretation

This report exemplifies Muhammad al-Bagir’s consistent reaction to
transmissions that he considered fake. The same attitude is also evident in
the following example. A group of his Kufan followers, who had traveled to
the Hijaz for the hajj, came to visit him. He asked one of them:
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“Where did you enter the state of pilgrim sanctity?” He said, “In Kafa.”
He said, “Why did you enter the state of pilgrim sanctity in Kiifa?” He
said, “I was told on the authority of one of you that he said, ‘The farther

away one enters the state of pilgrim sanctity, the greater the reward.”
He said, “Only a liar informed you of this.”

And a couple of further examples:
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[Zurara:] I said to Abu Ja‘far, “What is your position regarding a man
who says to his wife, ‘You are forbidden to me’? Reports are circulating
among us in Iraq that ‘Ali considered this a triple divorce.” He said,
“They lied! He did not consider it a divorce.”
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mentioned earlier in connection with the Prophet’s ‘umra from Ji‘rana. See also Ahmad b.Ts3,
Amali, 4:299 for another instance of disagreement between Muhammad al-Baqir and Nafi*
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[Muhammad b. Qays:] Nafi‘ used to issue fatwas to the people of Mecca about game
that had been shot in the non-sacred lands but that then enters the sacred precinct.
He said, “There is nothing wrong with it” Ab Ja‘far sent a message to them [that
is, the people of Mecca] and forbade them [to eat such game], so he [Nafi‘] ceased
giving them fatwas.

486
487

311467 TXT.indd 104

Tusi, Tahdhib, 5:52.
Kulayni, Kafi, 6:135.
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[Zurara:] I said to Abii Ja‘far, “May God put you on the right path! A
man divorced his wife when she was in a state of purity, without hav-
ing had intercourse [with her during that period], and in the presence
of two upright witnesses.” He said, “When she commences her third
menstrual cycle, her waiting period is concluded.” I said to him, “May
God put you on the right path! The people of Iraq narrate that ‘All
said, ‘He has a greater right to take her back so long as she has not
performed the full-body ablution after her third menses.”*® He said,
“They lied.”
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[Muhammad b. Muslim:] [ said to Abt Ja‘far, “The Kiifans report that
‘All used to order people to perform ablution before taking a bath to
cleanse ritual impurity.” He said, “They attribute this falsely to “All. We

did not find this in the book of “All. God, the Exalted, said, ‘If you are in
a state of ritual impurity, purify yourselves.” 4
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[Abl al-Ward:] I said to Abu Ja‘far, “Abt Zabyan [Husayn b. Jundab
al-Janbi] told me that he saw ‘All pour water and wipe over his boots.”
He said, “Abi Zabyan lied. Did the statement of ‘All [when he was]

among you [in Iraq] not reach you: ‘The Book [that is, the Qur’an] out-
lawed [the practice of wiping over] boots’?”

488
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‘Ayyashi, Tafsir, 1:229; Kulayni, Kafi, 6:87.

See Ibn Abi Shayba, Musannaf, 6:579 quoting this statement from Jafar ‘an abih ‘an ‘Ali(!);
Tabari, Jami‘al-bayan, 4:507-8.

Tusi, Tahdhib, 1:139.

Qur’an 5:6.

Tusi, Tahdhib, 1:362.
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106 Text and Interpretation

Ja‘far himself was a victim of fabrications of all kinds, first and foremost
from those who sought to rebuff the followers of the House of the Prophet
by falsely quoting from its senior members, ‘All and Ja‘far in particular,
statements that contradicted the well-known and established positions
of the House of the Prophet and supported the standpoints of their oppo-
nents. This was a very common tactic in the sectarian milieu of late Uma-
yyad/early Abbasid times. Examples abound across discussions of law and
theology, as well as in reports on events in early Islamic history, for which
the account offered by the House of the Prophet differed from those pro-
moted and sanctified as indisputably correct history by the Umayyads and
early Abbasids, and their respective entourages. The fabricators went as far
as portraying the Imams quoting the Sunna of the Prophet from some of the
archenemies of his Family.**

A report cited by a disciple of Ja‘far and recorded in an early work on
hadith transmitters provides an interesting example of the vast genre of
fabrications in his name:
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493 E.g., Ibn ‘Adi, Kamil, 2:557; Abu Tahir al-Silafi, Mu‘jam al-safar, 448.
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[Maymiin b. ‘Abd Allah:] A group of people from the provinces came to
Abi ‘Abd Allah while I was with him, seeking hadith. He asked me, “Do
you know any of these people?” I said, “No!” He added, “So what are
they doing in here?” I said, “These people seek hadith from anywhere;
they do not care about from whom they receive hadith.” He asked one
of them, “Have you heard hadith from anyone other than me?” He said,
“Yes!” He [Ja‘far] said, “Tell me some of what you have heard.” He said,
“I came to hear from you, not to report to you.” He said, “Would you
go ahead and tell me some of what you heard? Did the person who
related hadiths to you give them to you as a trust commended [on
the condition that] you not pass it on to anyone?” He answered, “No!”
He replied, “Then let us hear some of the knowledge you acquired so
we can be of benefit to you, God willing!” He said, “Sufyan al-Thawrl
reported to me on the authority of Ja‘far b. Muhammad, that he said,
‘All nabidh is lawful except for [grape] wine.” He then fell silent. Abl
‘Abd Allah said, “Tell us more!” He said, “Sufyan reported to me, from
someone who informed him, that Muhammad b. ‘Ali [al-Baqir] said,

‘Whoever does not wipe over his boots is a heretic, and whoever does
not drink nabidh is a heretic; whoever does not eat jirrith and the

494 Kashshi, Rijal, 393-96.
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food of the dhimmis and their slaughter is errant. As for nabidh, ‘Umar
drank grape nabidh diluted with water. As for wiping over the boots,
‘Umar wiped over his boots for three days while traveling, and one
day and one night while not traveling. As for the slaughtered animals
[of dhimmis], ‘All ate them and said, “Eat them, for God, the Exalted,
says: ‘This day all good foods have been made lawful for you, and the
food of the People of the Book is lawful for you, and your food is lawful
for them.”””#% Then he fell silent. Abu ‘Abd Allah said, “Tell us more!”
He said, “I have reported to you what I heard.” He said, “Is that all you
have heard?” He said, “No!” He said, “Tell us more!” He said, “Amr b.
‘Ubayd reported to us that Hasan [al-Basri] said, ‘There are things
people believe in and rely on that have no basis in the Book. Among
them are the punishment of the grave, the Scale, the Pool, interces-
sion, and the intention, so that when a man intends to do good or bad
but does not actually do it, his intention is still recompensed. A man
is recompensed only for what he does; if it is good, then good, and if it
is bad, then bad.” I laughed at his reporting. Abu ‘Abd Allah signaled
to me to refrain so we could hear [more]. [The man] lifted his head to
me and said, “What makes you laugh? Something true or something
false?” I said to him, “God causes laughter and crying!*® [t was amaze-
ment at how you memorized all these hadiths that made me laugh.”
He fell silent.

Abi ‘Abd Allah asked, “What region are you from?” He said, “I am
from the people of Basra” He said, “This person you narrate from
and whose name you mention as Ja‘far b. Muhammad—do you know
him?” He said, “No!” He said, “Have you heard anything about him?” He
said, “No!” He said, “So you consider these hadiths to be true?” He said,
“Yes!” He said, “When did you hear them?” He said, “I do not remem-
ber, except that they are the hadiths of the people of our town since
time immemorial that they do not dispute.” Abii ‘Abd Allah said to him,
“If you were to meet this man from whom you transmit and he were to
say to you, ‘These things that you narrate from me are false, without
basis, I do not recognize them, and I did not transmit them, would you
believe him?” He said, “No!” He said, “Why?” He said, “Because those
who testified to his sayings were men whose word would be accepted
were they to testify with regards to the neck [that is, life] of a man.”*"

495
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Qur’an 5:5.

A reference to Qur’an 53:43: “And it is He Who causes laughter and weeping.”

The idea that unmasking the supposed source of a false statement does not affect the author-
ity of the statement was a common position among the ahl al-hadith. See for instance, Ibn
Qudama, Mughni, 9:345-46:
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The argument in our favor is that the Prophet (may God’s prayers and peace be
upon him) said, “There is no marriage except with a guardian.” If it is said “This
[statement] is quoted on the authority of Zuhri, but he denied it—Ibn Jurayj said, ‘I
asked Zuhri about it and he did not know it,” we would respond: Even if that is true,
itis not a valid argument because reliable transmitters narrated it from him. If Zuhri
forgot it, that does not discredit it, because nobody is immune from forgetfulness.
The Prophet (may God'’s prayers and peace be upon him) said, “Adam forgot, so his
descendants forget!”

Also Zarkashi, al-Bahr al-muhit, 4:321, 323-24:
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[On the question of the source denying that he had ever transmitted the report:]
If the [alleged] original transmitter [of a report] does not remember it, that does
not discredit the report. Ibn al-Qushayri said, “Shafi said that all hadiths, with no
exception, should be accepted and acted upon. [Abi al-Hasan] al-Karkhi, [Fakhr
al-Din] al-Razi, and most Hanafis held that [such a] report is not accepted. That
is why they rejected the statement [ascribed to the Prophet] that ‘the marriage of
any woman who marries without the permission of her guardian is null and void,
because its [alleged] source, Zuhri, said ‘I do not remember it.” The argument in
our favor is that the transmitter [from Zuhri] was a righteous person and certain of
his transmission, so acting upon it is obligatory because of the certainty that it pro-
duces. The fact that the source did not know of it does not controvert the report’s
authority. Rather it is obligatory upon the source to say, “this person transmitted to
me on my authority,” and to act upon it!
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The prime engine for fabrications of this sort were the Qussas (“sto-

rytel

lers”),*® the popular street preachers.**® They were members of an

institution reportedly established by Mu‘awiya®® to publicize the Uma-

yyad

caliphate’s positions in their propaganda war against ‘All and his

supporters.®®! In late Umayyad and post-Umayyad times, however, the
storytellers changed their approach and began exploiting the popularity
of the House of the Prophet by ascribing their own fabrications to them.

The

Qussas were known for making statements and ascribing them to

498
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Here are a few comments made about this group and its role in composing and spreading
false reports:
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More than anybody else, the storytellers and beggars made false attributions to the
Messenger of God. (Ibn Muflih, al-Adab al-shar‘iyya 2:87, quoting Ahmad b. Hanbal.)
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... the Storytellers, and most calamities [with respect to the forgery of hadith] come
from them. (Ibn al-Jawzi, Mawdii‘at, 1:29. See also Ibn ‘Abd al-Barr, Tamhid, 1:55.)
However, a report in Ibn Muflih, 2:83 quotes Ahmad b. Hanbal praising the Qussas for their
public tales, despite the fact that their stories were riddled with falsities:
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According to a report by Ishaq b. Ibrahim, Ahmad said, “How beneficial they [the
Qussas] are for the laity, even if most of what they report is untrue!”
See also, Dhahabi, Siyar a‘lam al-nubala’, 11:170.
For this description, see for instance, Kashshi, Rijal, 215 where Sa‘d b. Tarif al-Iskaf, an early
second-century gass-preacher (see Modarressi, Tradition and Survival, 1:118), tells Muham-
mad al-Bagqir (clearly in the last decades of the Umayyad rule) that he sat preaching and
mentioned the rights and merits of the Family of the Prophet. The Imam answers that he
wishes there were preachers like him every thirty dhird‘s (arm cubits):
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Magqrizi, Khitat, 2:253. Numerous works in different languages have been written about this
institution. See the entry on “qass” in Encyclopaedia of Islam 11, 4:733-35 for a list of some
recent studies.
Accordingly, numerous statements from the Imams condemned the Qussas. See for instance,
the statement attributed to Ja‘far al-Sadiq in Ibn Babawayh, I‘tigadat, 84:
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The Storytellers were mentioned in the presence of [Ja‘far] al-Sadiq. He said, “May
God curse them! They disgrace us.”
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religious authorities even in their presence.’®? There were also many
other individuals who were active in this field. An infamous case was that
of the judge Abu al-Bakhtar1 Wahb b. Wahb (d. 199 or 200),5°% judge of
Baghdad under Harun al-Rashid, who openly improvised fabrications and
attributed them to Ja‘far al-Sadiq.>** To make his fabrications appear more
acceptable, he claimed to have a close familial relationship with the Imam
through his mother, whom he asserted the Imam had married. The story
was altogether false.5%

Ja‘far al-Sadiq constantly complained about those who fabricated state-
ments in his name:
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Another report quotes Ja‘far as saying that the derogatory word ha’ik—which means
“weaver” and was a common insult in Arabic to denote a worthless person—does not mean
a professional weaver of fabrics, but a person who “weaves falsehoods about God and the
Prophet.” (Kulayni, Kafi, 2:340). The Arabs did not like the profession of fabric-weaving,
a curious attitude that has long puzzled students of the Arabs’ social history. In the early
Islamic centuries, the disgrace associated with the weavers was occasionally applied even
to tailors, as can be seen in the eulogy of the Khariji poet Habib b. Khudra for Zayd b. ‘Ali; he
calls those who abandoned Zayd awlad darza, sons of tailors (Mubarrad, Kamil, 3:1371). A
report in Kalbi, Mathalib al-‘Arab, 36, suggests that the derogatory attitude may have origi-
nated from the phonetic similarity between the Arabic word ha’ik and a Persian word for a
rogue, hahik. The latter word appears in a story of a conversation between the caliph Mansir
and a member of the Banii Sama b. Lu’ayy b. Ghalib, a tribe that considered itself part of the
Quraysh but that was ranked lower than other Qurashi tribes because of doubts about its
affiliation. In the story, Mansiir asks the tribesman which clan of Quraysh he belongs to:
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He [the caliph] said, “From Banii Hashim?” He said, “No!” He said, “Then from Bani
Umayya?” He said, “No!” He said, “Then who are you?” He said, “[I am] from Bani
Sama b. Lu’ayy.” He said, “They are the hahika of the Quraysh.” [The author com-
ments:] This is a Persian word by which Persian-speakers mean “the lowly.”
502 Ibn Hibban, Majriihin, 1:85. See for an example Ibn‘Adi, Kamil, 3:1173 (whence, Bayhaq],
Shu‘ab al-iman, 5:102; Ibn al-Jawzl, Mawdii‘at, 1:43, 3:114).
503 On him, see Modarressi, Tradition and Survival, 1:389-92 and the sources cited therein.
504 See his biography in Khatib al-Baghdadi, Ta’rikh Baghdad, 15:627-33. The man is in fact the
first in Ibn al-JawzI’s list of the hadith forgers (Mawdii‘at, 1:35). Ibn Dawud al-Hilli in his Rijal,
283 describes him as akdhab al-bariyya (the foremost fabricator of lies among human beings).
505 Kashshi, Rijal, 310. The man may never have met Ja‘far al-Sadiq in person. See Ibn Ab1 Hatim,
al-Jarh wa’l-ta‘dil, 9:25:
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[‘Umar b. Hafs b. Ghiyath:] [ said to my father, “Abt al-Bakhtari claimed that he saw

you with Ja‘far b. Muhammad.” He said, “He did not see me; I did not see him.”
506 Kashshi, Rijal, 136.
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Abt ‘Abd Allah: “People have enthusiastically made false attributions
to us.”
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[‘Abd Allah b. Sinan:] Abu ‘Abd Allah said, “We are people of a truthful
household, but we do not lack fabricators who falsely attribute things
to us and thus tarnish our reputation for truthfulness among people
with their lies.”

There was an added factor that further encouraged these fabrications.
During the Umayyad period, the pro-‘Uthman faction worried very little
about ‘Alj, as he was officially regarded as an outcast by the government
and was, as noted earlier, regularly cursed from the pulpit of every mosque
throughout the caliphate. It was later in the Umayyad reign, and then in
early Abbasid times, that the pro-‘Ali tendency found an opportunity to
manifest itself. That trend culminated in the early third century, to a great
extent thanks to efforts by Ahmad b. Hanbal to make ‘All’s name the fourth
in the list of the “rightly guided” caliph-successors to the Prophet. This
was also the time in which mainstream Islamic orthodoxy, with its specific
interpretations of the historical past and of the doctrinal and legal present,
was taking shape. There was thus an urgent need to “tame” and reshape
‘All’s image as orthodox in order to present the orthodoxy as uniform and
homogeneous, and to eliminate any elements that splinter groups could use
to attack the orthodoxy and to bolster their own propositions and argu-
ments. This was the stage on which the role of hadith transmitters was
vitally important, because their many contributions, placed mostly, though
not solely, in the mouth of Ja‘far al-Sadiq, presented ‘Ali as someone who
fully agreed with the orthodox teachings on every matter, whether histori-
cal, doctrinal, or legal.

A second, similarly active group of fabricators was the Ghulat, whose
members tried to support their own esoteric version of religion by ascrib-
ing it to the Imams, and to Ja‘far al-Sadiq in particular. I have discussed this
group and their doctrines elsewhere.>*® Volumes have been compiled over
the past twelve centuries of the vast amount of materials produced by the
early Ghulat. Ja‘far al-Sadiq did his best to disown them, condemn their doc-
trine and false attributions, and warn his followers of the harm they could

507 Kashshi, Rijal, 305.
508 Modarressi, Crisis and Consolidation, 19-49.
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cause to the ShiT community. Here are a few examples of the Imam’s state-
ments on and instructions about the group:>*
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[Hisham b. Salim:] Abu ‘Abd Allah mentioned the Ghulat and said,

“There are among them those who lie to the extent that Satan is in
need of their lies!”
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[Fudayl b. Yasar:] Abt ‘Abd Allah said, “Beware that the Ghulat do not
corrupt your youth, for the Ghulat are the most evil of God’s creation.

They belittle God’s magnificence and attribute divinity to the servants
of God.”
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[Murazim b. Hukaym:] Abt ‘Abd Allah said, “Say to the Ghulat, ‘Repent

before God, for you are immoral, disbelievers, and polytheists.

m
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[Khalaf b. Hammad:] Abi ‘Abd Allah said, “Do not pray behind any of
the Ghulat, even if he professes what you profess.”>'#

509
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There are also statements by the Imam against “those who tell lies among the Shi‘a” (e.g,
Kashshi, Rijal, 299, 307), referring clearly to a group known at the time as Mufawwida. The
members of this group tried to identify themselves as ordinary Shi‘a, but their esoteric worl-
dview was very similar to that of the Ghulat (see Modarressi, Crisis and Consolidation, 21-29,
32-49). On the Ghulat, see further, Kashshi, 223-25, 294, 297 (also Kulayni, Kaf, 1:257), 302.
Kashshi, Rijal, 297.

Tasi, Amali, 650.

Kashshi, Rijal, 297.

Tasi, Tahdhib, 3:31.

The last part of the report confirms my earlier point—that certain members of the Ghulat
identified themselves as ordinary Shi‘a. This is an obvious reference to the Mufawwida as
described in Modarressi, Crisis and Consolidation, 21-29.
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Sharik b. ‘Abd Allah al-Nakha, a judge in Kifa (d. 177), made the follow-
ing comment about the effect of the false attributions of the second group
of fabricators—the Ghulat—but is understandably silent on the first —the
Qussas and other hadith fabricators:
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[Yahya b. ‘Abd al-Hamid al-Himmani:] I said to Sharik, “Some people
claim that Ja‘far b. Muhammad was a weak [that is, unreliable] hadith
transmitter.”>'” He said, “Let me tell you the story: Ja‘far b. Muham-
mad was a righteous and pious man. He was surrounded by a group
of ignorant people who would visit him and then come out and say,

‘Ja‘far b. Muhammad told us ... and they would transmit hadiths that
were all unacceptable lies and fabrications attributed to Ja‘far. They

515
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In the edition of the source used here (Mashhad, 1970): 4>13.
Kashshi, Rijal, 324-25.
See Ahmad b. Hanbal, al-Tlal wa-ma‘rifat al-rijal: riwayat al-Marrtudhi wa-Salih b. Ahmad,
wa’l-Maymiini, 57, 164; Dhahabi, Siyar a‘lam al-nubala’, 6:91. Compare with Hakim
al-Naysabiiri’s judgment in his Ma‘rifat ‘ultim al-hadith, 228:
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The most sound [and reliable] chains of transmission by the members of the Family
of the Prophet are [the ones through] Ja‘far b. Muhammad, from his father, from his
grandfather, from ‘Alj, provided that the transmitter from Ja‘far is reliable.
The fact that Bukhari did not quote Ja‘far al-Sadiq in his Sahih may be influenced by the claim
mentioned above that Ja‘far was a weak transmitter. Much has, however, been said about or
against Bukharl's approach in this case (see for instance, Muhammad b. ‘Aqil al-Hadramj,
al-Nasa’ih al-kafiyah, 155; Hadrami, al-‘Atb al-jamil, 59-60). I have found Salah al-Din al-1dlibi’s
conclusion in his article, “Asbab ‘udil al-imam al-Bukhari ‘an al-takhrij li'l-Imam Ja‘far al-Sadiq
fi Sahthih,” 66-68 sound and balanced. He argues that Ja‘far al-Sadiq was primarily a jurist,
even if one whose legal thought was based on the Qur’an and Sunna, and not a transmitter
of hadiths as such. Hadith transmission was a distinct discipline, pursued mostly, though not
exclusively, by people whose interests and mentality differed from those of the jurists. People
who viewed (and still view) hadith transmission as the only or the most meritorious act would
frown at the legal profession and disapprove of the jurists’ dismal contribution to transmission
of hadiths—an attitude they also displayed vis-a-vis Abt Hanifa and his followers.
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would defraud people with them to take their money. By God, Ja‘far
said none of that. Ja‘far was more pious and God-fearing than that.
They besmirched him. Had you seen Ja‘far, you would know that he
was unique among people.”

Heirs to both groups of fabricators still abound in Muslim communities.
They continue their predecessors’ legacy, repeating and publicizing old fab-
rications falsely attributed to the Imams.

The widespread phenomenon of introducing false reports and attribut-
ing them to Ja‘far al-Sadiq and his father prompted Ja‘far and Muhammad
al-Baqir to set standards for their followers as well as others. Their aim was
to help people distinguish between truth and falsehood in the citations that
they received from transmitters of religious reports, street preachers, and
other networks that had been set up to propagate the caliphate’s points of
view throughout the land of caliphate:
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[‘Abd Allah b. Bukayr:] Abii Ja‘far [al-Baqir] said, “If a hadith attributed
to us reaches you, and you find one or two corroborations for it in the

Book of God, accept it. Otherwise, suspend judgment and refer it to us
until it is clarified for you.”
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[‘Abd Allah b. Abi Ya‘fur:] Abu ‘Abd Allah said, “If you come across a
hadith and find something in the Book of God or the sayings of the
Messenger of God (may God’s prayer and peace be upon him and his

Family) corroborating it, then accept it; otherwise it is more appropri-
ate for the one who brought it to you to keep it!”

518 Kulayni, Kafi, 2:222.
519 Kulayni, Kafi, 1:69.
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[Yinus b. ‘Abd al-Rahman:] Hisham b. al-Hakam told me that he
heard Abi ‘Abd Allah say, “Do not accept a statement attributed
to us unless it accords with the Qur’an and Sunna, or you find one
of our earlier statements corroborating it. Do not accept anything
attributed to us that contradicts the word of our Lord, the Exalted,

or the Sunna of our Prophet (may God’s prayer and peace be upon
him and his Family).”

VIIL. Views on Religious Ethics

As noted earlier, Ja‘far al-Sadiq was moderate in his thought, practice, and
remarks. He advised his followers to restrain their affection for the Family
of the Prophet:

21, Dz (3 (St oy Jal | gzl g ol ) 538)

Be conscious of God, and love the Family of your Prophetin moderation.

He did not like exaggeration even in such essential components of Shi‘l
religious practice as visitation of the tomb of Husayn in Karbala’:
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[Hanan b. Sadir:] I said to Abu ‘Abd Allah, “What is your opinion on
visiting the grave of Husayn, because we have heard that some of you
said it is equivalent to a hajj and an ‘umra?” He said, “How difficult this
hadith is! It does not equate all of that; but visit him and do not neglect
him. He is the leader of the martyrs, he is the leader of the youth of

520 Kashshi, Rijal, 224.
521 Himyari, Qurb al-isnad, 139, 159.
522 Himyari, Qurb al-isnad, 99-100; Ibn Qulawayh, Kamil al-ziyarat, 91.
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the people of paradise, and he resembled Yahya b. Zakariyya, and the
heavens and earth wept for both of them.”

He usually appeared well dressed in public,°?® including during the hajj,
attracting criticism from ascetics and impostors who would tell him that
‘All or “your forefathers” used to wear rough, casual clothes. His uniform
answer was that their times required what they did, but that their times
were different. He said to the Basran ‘Abbad b. Kathir:
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In his time, what ‘Ali wore was appropriate for him. If [ wear the
same clothes in our times, people would say, “He is ostentatious like

‘Abbad!”5%

He said to Sufyan al-Thawri (as variously quoted):

w
P
“as

el 316 Ledlse sl ol 3 0l Vg A8A Laih Oy 3 158 LT &)

s 0m)) 4 gy

My forefathers lived in a barren and impoverished era, but the present
is a time in which the world has brought forth its riches. The most
entitled to those riches among its people are the righteous ones.

27,4 Aot Olaghl )11 Olagll w136 . 2 0le3 (§ 08 U &)

‘All lived during an era of hardship. If the era becomes more pros-
perous, the righteous people of that era are the most entitled to [that

prosperity].

523
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525
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See for instance, Himyarl, Qurb al-isndad, 13; Kulayni, Kafi, 6:444, 452, 462; Kashshi, Rijal,
432; Tusi, Tahdhib, 1:289. The length of his dress would naturally conform to general Islamic
norms: not too long, as also emphasized by his father, Muhammad al-Baqir (Kulayni, 6:457;
see further 6:456). Ja‘far’s ring was bought for seven dinars after his death (Kulayni, 6:470).
Kulayni, Kafi, 6:443 (with a variant at 6:443-44); Qadi Nu‘man, Da‘@’im al-Islam, 2:154.

On ‘Abbad’s ostentatious style, see further Kulayni, Kafi, 2:293.

Kashshi, Rijal, 392-93 (with a variant in Kulayni, Kafi, 6:442); Abu Nu‘aym, Hilyat al-awliya@’,
3:213 (whence, Mizzi, Tahdhib al-Kamal, 5:86; Dhahabi, Siyar a‘lam al-nubala’, 6:262; Dha-
habi, Tadhkirat al-huffaz, 1:158).

Kashshi, Rijal, 392.
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He reportedly said to a third person:
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‘All b. Ab1 Talib used to wear that [kind of clothes] at a time when
doing so was not unusual. If someone wore something like that today,
he would be seen as odd. The best clothing for each era is the clothing
of its people.

And in response to disciples who had worn good clothes and wondered
if doing so was acceptable, he said,

szg'd\_“_.;_\ <& J:.?- ) QL-" uu-;ﬁ u‘“’dl

Dress and adorn yourself, for God is beautiful and loves beauty.>*°
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If God bestows favors upon his servant, He likes to see them on him33?
because He is beautiful and loves beauty.>*
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Who outlawed the adornment of God and the delights of wealth that
He bestowed upon His servants?*®* When God bestows favors upon a

servant He likes to see it on him.53¢
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Kulayni, Kafi, 6:444.

Kulayni, Kafi, 6:442.

The last sentence is a statement quoted from the Prophet in Muslim, Sahih, no. 91; Tirmidhi,
Sunan, no. 1999; and other sources cited in the editors’ footnotes in Ahmad b. Hanbal, Mus-
nad, 6:338-39 and 28:438. See also Suyiti, Jami‘al-ustl, 2:269-70. Ibn ‘Abbas (Kulayni, Kafi,
6:442; Qadi Nu‘man, Da‘a@’im al-Islam, 2:153), and Hasan al-Mujtaba (‘Ayyashi, Tafsir, 2:143)
also used this statement in their responses.

Kulayni, Kafi, 6:483. See also Tusi, Amali, 275.

A similar statement is quoted from the Prophet in Sunni hadith. See for instance, Ibn Majah,
Sunan, no. 3605; Tirmidhi, Sunan, no. 2819.

The whole text is quoted also from ‘All in Kulayni, Kafi, 6:438.

Kulayni, Kafi, 6:444.

Qur’an 7:32.

The last sentence is also found in the Sunni sources as mentioned above.
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Displaying one’s favors is more beloved of God than is safeguarding
them. Beware of being seen except with the best dress of your people.

.l LIS 25

Purify your heart and wear whatever you wish.5*

Other statements from Ja‘far provide a window onto some of his views
about Muslim religious life and the nature of Islamic teachings:

g W8y D3s Blg (Bl ghall by 9T G 50 1B ) s QT e o o)
e ol 13) ) SN L Y b i By LT BTy BT, calal) &
540M\eww’p)

[Abl Basir:] Abu ‘Abd Allah said, “My father passed by me while I was
circumambulating [the Ka‘ba]. | was young and exerting myself in
worship. He saw me dripping with sweat. He said to me, ‘O Ja‘far! O
my son! When God loves a servant, He will be satisfied with something

easy from him.”>*
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Kulayni, Kafi, 6:440.

Ibn Babawayh, 1lal al-shara’i, 2:36.

Ja‘far said this in response to some of his followers who asked him about wearing black
clothes—a color that could indicate sympathy with the Abbasids, who assumed black as their
official color.

Kulayni, Kafi, 2:86, 87.

For the background of this idea, see Muslim, Sahih, no. 2593 (also Abu Talib, Amali, 456),
quoting the Prophet:
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God is gentle and loves that which is gentle. He rewards gentle acts with what He
may not reward for hard acts.

And Tisi, Tahdhib, 5:52, where Muhammad al-Baqir is quoted as saying:
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Whenever two lawful options are available to me, I choose the easier of the two.

That is because God is easy and loves that which is easy. He rewards simple matters

with what He may not reward for hard acts.
Tasi, Tahdhib, 2:238.

2/15/22 9:37 AM



120

Text and Interpretation

[Isma‘l b. Yasar:] I heard Abi ‘Abd Allah say, “Your God is merciful, He
lauds even something little.”
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[Abl ‘Ubayda al-Hadhdha’:] I asked Abii ‘Abd Allah about a man who
vowed to walk to Mecca barefoot. He said, “The Messenger of God
(may God’s prayer and peace be upon him and his Family) went out to
perform the hajj and saw a woman walking amid the camels. He said,
‘Who is this?’ They told him, ‘The sister of ‘Ugba b. ‘Amir. She vowed
to walk to Mecca barefoot. The Messenger of God (may God’s prayer
and peace be upon him and his Family) said, ‘O ‘Ugba! Go to your sis-

ter and order her to ride. God has no need of her walking and being
barefoot. So she rode.”>*
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[Sayf al-Tammar:] I said to Abtu ‘Abd Allah, “Which do you prefer we do
[during the hajj]: walk or ride?” He said, “I prefer that you ride, for that
preserves your strength for supplication and worship.”
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[Zurara:] I said to Abu ‘Abd Allah, “Teach me a supplication!” He said,
“The best supplication is what flows [from your mind] to your tongue.”

543
544

545
546
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Tasi, Tahdhib, 5:14.

The story is reported in several variants also in Bukhari, Sahih, no. 1866; Muslim, Sahih, no.
1664; Ibn Majah, Sunan, no. 2134; Abtu Dawud, Sunan, nos. 3293-304; Tirmidhi, Sunan, no.
1544; Nasa’1, Sunan, no. 4757; and numerous other sources cited in the editors’ footnotes in
Ahmad b. Hanbal, Musnad, 28:523, 540-42, 603, 610-11, 29:331.

Tasi, Tahdhib, 5:12.

Ibn Tawis, Aman, 19.
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[‘Abd al-Rahman b. al-Hajjaj:] I was with Abl ‘Abd Allah when ‘Abd
al-Malik al-Qummi came to him and said, “May God put you on the
right path! May I drink water while standing?”*® He said, “If you wish.”
He said, “May I drink it all continuously?”>* He said, “If you wish.” He
said, “May I prostrate [in prayer] with my hands in my garment?”%° He

said, “If you wish.” Then he [Ja‘far] said, “By God, I am not worried for
you on account of matters of this kind.”
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[Misa b. Bakr:] I said to Abi ‘Abd Allah, “Our companions say that
mustaches and nails should be trimmed on Friday.”*> He said, “Praise
be to God! If you wish, do it on Friday; if you wish, on any other day.”
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[Hammad b. ‘Uthman:] I said to Abt ‘Abd Allah, “Is traveling on any of
the disapproved days, such as Wednesday or the like, religiously dis-

couraged?” He said, “Start your trip by giving charity and depart [on
your trip] whenever you wish.”>5
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Barqi, Mahasin, 581 (whence, Kulayni, Kafi, 6:383 and, partially, 3:408). All three acts that
the man asked about were practices that many Muslims considered, then and even now, to
be disavowed and disapproved of by Islamic religious ethics.

For early opinions against this practice, see Ibn Abi Shayba, Musannaf, 8:151-52; Barqj,
Mahasin, 580-81.

For opinions against this, see Ibn Abi Shayba, Musannaf, 8:159; Barqi, Mahasin, 575-76.

For this practice, see Tusi, Tahdhib, 2:326, 356.

Ibn Babawayh, Faqih, 1:74.

Ibn Babawayh, Khisal, 39, 391, 392; Ibn Babawayh, Thawab al-a‘mal, 22. Among non-Shi‘l
works, see for instance, ‘Abd al-Razzaq, Musannaf, 3:197; Ibn Abi Shayba, Musannaf, 2:630.
Ibn Babawayh, Faqth 2:175 (and a variant in Barqi, Mahasin, 348; Kulayni, Kafi, 4:283).

For the “disapproved days” to initiate a trip, see Barqi, Mahdsin, 346-48.
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[Jamil b. Darraj:] I asked Abii ‘Abd Allah aboutkilling or harming swal-
lows in the sacred precinct. He said, “They may not be killed. I was [as
a child] with [my grandfather] ‘Ali b. al-Husayn [Zayn al-‘Abidin] and
he saw me harassing them, so he said to me: ‘O my son! Do not kill or
harass these [birds], for they do not harm anything.”
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[fAmmar b. Miisa:] I asked Abii ‘Abd Allah about [the lawfulness of eat-
ing the flesh of] the swallows. He said, “There is nothing wrong with
that; it is lawful to eat, but it is discouraged because it seeks refuge
with you and comes to your house. Give protection to any bird that
seeks refuge with you.”

Abi ‘Abd Allah said, “Hadd punishments do not apply to someone who

admits [wrongdoing] in the face of [bodily] exposure, fear, imprison-
ment, or threat.”
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[Mu‘awiya b. ‘Ammar:] I asked Abt ‘Abd Allah about saburi clothes,5°
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Kulayni, Kafi, 6:224.

Tasi, Tahdhib, 9:81.

Kulayni, Kafi, 7:216 (see also Himyari, Qurb al-isnad, 54).

Tisi, Tahdhib, 2:362.

An attribution to either Nishapir, the town in Khurasan (Tha‘alibi, Thimar al-quliib, 540), or
Shapir in Fars in the south of Iran (Jahiz, Tabassur bi’l-tijara, 32; Ibn Hawqal, Stirat al-ard,
2:264, formally called Bishapir but still known to the locals as Shapiir), where these clothes
were made from thin fabrics (see further Sam‘ani, Ansab, 7:4; Majd al-Din Ibn al-Athir, Nihaya,
2:334; Ibn Hajar, Tabsir, 712). A report in Ibn Babawayh, Faqih, 3:185 (partially quoted
earlier) by ‘Abd al-Rahman b. al-Hajjaj, himself a trader in saburi clothes (see Modarressi,
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made by Magians, as to whether I may wear them without washing
them and then pray in them. He said, “Yes!” [Mu‘awiya said:] I cut a
shirt and cloak for him from saburi [cloth] and sent them to him on a
Friday in the late morning. It was as if he noted what  meant and came
out wearing them to the Friday prayer.

waly )8 Jor) 30 3] g0 13 J‘"ﬁ O & 1l wes Gf oo s & Ol
r Ui Telald 50 Jor I oy Lo 1l bty ) JUB 8 sl ils ¢ yuller (o

0,136 30 I e cll ot 4 Lol g G118
[Sufyan b. Khalid:] Once when Abu ‘Abd Allah was praying, a man
passed in front of him while his son Miisa was sitting there. When
[Abii ‘Abd Allah] finished, his son said to him, “O father! Did you not

see the man pass in front of you?”*¢! He said, “O my son! The One I pray
to is closer to me than the one who passed in front of me.”
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[Jamil b. Darraj:] I heard Abi ‘Abd Allah say “If a slave marries a free

woman, his children are free; and if a free man marries a slave woman,
his children are free.”s¢3

Tradition and Survival, 1:169) may be assumed to support the first account, as he tells the

Imam about his trips for trade to Nishapir:
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[‘Abd al-Rahman b. al-Hajjaj:] I asked [the Imam] about money exchange, saying,

“The group occasionally leaves in a hurry before we are able to find Damascene and
Basran coins, the only currencies that are used in Nishapar”

560
561

562
563

311467 TXT.indd 123

However, the same report is quoted in Kulayni, Kafi, 5:642 (whence, Tusi, Tahdhib, 7:104)
with the town named as Sabiir, where Damascene and Basran coins were used in trade. This
may point to the town in Fars, which was much closer to Basra and as such a more plausible
location for the use of Basran coins.

Tusi, Tahdhib, 2:323.

This refers to the majority opinion among Muslim jurists at the time, according to which
a praying person must stop others from passing in front of him. See Ibn Qudama, Mughni,
3:91-94; al-Mawsti ‘a al-fighiyya (Kuwait), 37:36-39.

Kulayni, Kafi, 5:394.

There are variants of this report, as well as other statements to this effect quoted from Ja‘far
al-Sadiq, in Kulayni, Kafi, 5:492-93. In Sunni law, a child born of a mixed marriage between a
free person and a slave assumes the status of the mother, whether she is the free partner or
the slave. See al-Mawsti‘a al-fiqhiyya (Kuwait), 23:13.
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[‘Abd Allah b. Sinan:] I heard Abu ‘Abd Allah say “The Commander
of the Faithful [‘Ali] used to say ‘All human beings are free®" except
someone, male or female, who acknowledges, while of legal capacity,

th
is

at he or she is a slave and someone, whether a child or an adult, who
legally proven to be a slave through witness testimony.”
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[Bakr b. Muhammad al-Azdi:] I came upon Abt ‘Abd Allah with “Ali b.

‘A

bd al-‘Aziz. The Imam said to me, “Who is this?” I said, “A client of

ours.” He said, “Did you manumit him or his father?” I said, “His father”
He said, “This is not your client. He is your brother and cousin. A cli-
ent is one who received the favor [of manumission], but if it was his
father who received the favor [of manumission], then this one is your
brother and cousin.”

564
565
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Kulayni, Kafi, 6:195.
A similar statement is attributed to ‘Umar, who allegedly said to his governor in Egypt:
5Lt (Slesl wglly 8y ol fuzs S s
Since when did you enslave the people whereas they were born of their mothers
free people?
(Ibn ‘Abd al-Hakam, Futtiih Misr, 195; Ibn al-Jawzi, Manaqib Amir al-Mu’minin ‘Umar, 382).
The statement is a part of a report that the contemporary Sunni ah! al-hadith strongly reject
as unreliable, as in the following links:
http://al-maktaba.org/book/31615/17769;
http://islamqa.info/ar/answers/279025/;
http://www.khaledabdelalim.com/home/play-2008.html;
http://sites.google.com/site/islamfacilepourtous/hommes/sahaba/chobha/btlan
-gste-mty-astbdtm-alnas-wqd-wldthm-amhathm-ahrara-snda-wmtna.
Himyari, Qurb al-isnad, 41-42 (also Kulayni, Kafi, 6:199; Ibn Babawayh, Faqih, 3:78-79).
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[Sama‘ab. Mihran:] Abii ‘Abd Allah said, “God, the Mighty and Majestic,
delegated to the believer authority over all his own affairs, but he did
not give him authority to humiliate himself. Did you not hear God, the

Mighty and Majestic, say ‘Honor belongs to God and to His Messenger
and the believers’?°%® A believer should be honorable, not humiliated.”
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[Ibn Abi Ya‘far:] I said to Abu ‘Abd Allah, “I want to marry a [certain]

woman, but my parents want someone else [for me].” He said, “Marry
the one that you fancy and leave alone the one that your parents like.”
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[Musadif:] Abi ‘Abd Allah said, “Many a woman is better than a man.”
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[Habib al-Khath‘ami:] I heard Abu ‘Abd Allah say, “Love for others
what you love for yourself.”>”?

567 Kulayni, Kafi, 5:36, 64, with a variant at 5:63.

568 Qur’an 63:8.

569 Kulayni, Kafi, 5:104.

570 Kulayni, Kafi, 4:306; Tusi, Tahdhib, 5:413.

571 Kulayni, Kafi, 2:170, 635 (see also 2:146).

572 Asis commonly known, this is the Golden Rule, which is quoted in Shi hadith also from the
Prophet (e.g., Abu Talib, Amali, 455; Tusi, Amali, 507; Ibn Shu‘ba al-Harrani, Tuhaf al-‘uqiil,
19) and ‘Ali (e.g., Nahj al-baldagha, letter no. 31 [ed. Subhi al-Salih, 397]; Ibn Babawayh, Amali,
478 [also Tusi, 435]). Sunni sources quote a variant of the statement from the Prophet. How-
ever, whereas the Shi7 version advocates this as the accepted pattern of behavior with the
entire humanity (al-nds), the version quoted in the most authoritative Sunni sources advises
it as recommended behavior between Muslims (li-akhik, li-akhih). See Bukhari, Sahih, no.
13; Muslim, Sahih, no. 45; Ibn Majah, Sunan, no. 66; Tirmidhi, Sunan, no. 2515; Nasa’i, Sunan,
no. 5017, and many other works cited in the editor’s footnote in the Beirut, 1996 edition of
Tirmidhi, 4:284. (Cf,, for instance, Bayhaqi, Shu‘ab al-iman [Riyadh, 2003], 2:99).
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[‘Ajlan b. Salih:] Abu ‘Abd Allah said, “Treat people in the same way

that you deem fair for yourself; help them with your money, and be
happy for them with what you are happy with for yourself.”

Finally, a couple of witty responses from Ja‘far that illustrate his sense
of humor:57*
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[Abi Basir:] I reported to Abu ‘Abd Allah that Isa b. A‘yan has doubts

about [his correct performance of] his prayers, so he often repeats them.
He said, “Does he ever have doubts about his zakat and pay it twice?!”57
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[Muhammad b. Muslim:] I said to Abu ‘Abd Allah, “What is the [min-
imum] amount [of a stolen good] for which the thief incurs amputa-
tion?” He said, “A quarter of a dinar” I said to him, “How about two

dirhams?” He said, “For a quarter of a dinar, whatever the dinar is
worth.” I said to him, “What is your position on someone who steals

573

574

575
576

577
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Husayn b. Sa‘id, Zuhd, 19; Kulayni, Kafi, 2:144-45 (with variations); Ibn Babawayh, Faqih,
4:12, 282, 290. See also Ibn Abi Shayba, Musannaf, 12:162 and Abu Talib, Amali, 444, where
variants of this statement are quoted through Muhammad al-Baqir from the Prophet.

See Qadi ‘Iyad, Shifa, 2:94, where the author describes Ja‘far al-Sadiq as a man “of good
humor and smile.” See also Bazanti, Jami, 115 (also Kulayni, Kafi, 2:663). For another exam-
ple of this kind, see an alleged, though unlikely, conversation between Ja‘far al-Sadiq and Abtu
Hanifa in Kushajim, al-Masayid wa’l-matarid, 202-3.

Muhammad b. ‘Ali b. Mahbub, Nawadir al-Musannaf, 109.

Isa b. A‘yan was a wealthy member of the Shi‘l family of Al A‘yan in Kiifa. See Kulayni, Kafi,
3:556.

Kulayni, Kafi, 4:313.
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less than a quarter of a dinar: Is he to be called a thief for stealing? And
is he a thief before God in such circumstances?” He said, “Anyone who
steals something from a Muslim that is owned and protected is called
a thief and is a thief before God. However, he is not subject to ampu-
tation of the hand except for a quarter of a dinar or more. If the hands
of thieves were amputated for less than a quarter of a dinar, then you
would find almost everyone with amputated hands!”
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[Yanus b. Yasuf:] I was with Abd ‘Abd Allah in the hijr [of Isma‘l, a
space adjacent to the Ka‘ba where the pilgrims sit]. He asked for water
and was brought some in a cup made of brass. A man told him that

‘Abbad b. Kathir disliked drinking from brass. He said, “Did you not
ask him whether brass is gold or silver?!”>”
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[Hammad b. ‘Uthman:] ‘Umar b. Yazid sent me to Abt Ja‘far al-Ahwal®®!
with some money and told me tell him he has a choice to use it either
for the hajj or for himself. He used the money for himself and did not

perform the hajj. Our companions mentioned this to Abii ‘Abd Allah,
who said, “You found the shaykh to be intelligent!”

579

578 Barqi, Mahasin, 583; Kulayni, Kafi, 6:385.
The point at issue here is that only gold and silver vessels are prohibited in Islamic law. ‘Ab-

bad’s reaction to a brass vessel went, as usual for him, beyond the religious injunctions.

580 Kulayni, Kafi, 4:313.
581 AbuJa‘far Muhammad b. ‘Ali b. al-Nu‘man al-Bajali, Sahib al-Taq, a prominent Shi‘i mutakallim

of the mid-second century. On him, see Modarressi, Tradition and Survival, 1:338-39.
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CHAPTER 2
The Legal School
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[Abli Usama:] Abu ‘Abd Allah said, “None of the children of Adam is
in need of anything for which a standard has not already been estab-
lished by God and His Messenger (may God’s prayer and peace be
upon him and his Family). Let whoever knows it know it, and whoever
is ignorant of it ignore it.”
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[Hanan b. Sadir:] Abu ‘Abd Allah said, “Ibn Shubruma asked me, ‘What
is your position on gasdma? in cases of homicide?’ I answered him with
reference to the practice of the Prophet (may God'’s prayer and peace be
upon him and his Family). He said, ‘Had the Prophet (may God’s prayer
and peace be upon him and his Family) not done that, what do you think
the answer would be?’ [ said to him, ‘As for what the Prophet (may God’s
prayer and peace be upon him and his Family) did, I have already told

you about it. As for what he did not do, [ have no knowledge of that.

m
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Kulayni, Kafi, 3:69.

Himyari, Qurb al-isnad, 97; Kulayni, Kafi, 7:362 (see also 1:58, no. 21, which may refer to the
same conversation). For the background of the conversation, see Ibn Babawayh, Faqih, 4:72.
See the section on kasama in the entry on kasam in Encyclopaedia of Islam 11, 4:689-90 [J.
Pedersen and Y. Linant de Bellefonds], for a brief description of the concept.

129

2/15/22 9:37 AM



130 Text and Interpretation

zyr e o8 Al Jory 0Bl ) e QO s 8106 Pl g
Jsi Wb Loda 3 o sbaky V) dwesd) 5 b 1106 cdad reds L3100

19 g I3 Lo (Jliig o (o8 Clo OF (32 Vet L :JB S
[Mansir b. Hazim:] 1 was with Abl ‘Abd Allah when someone
approached him asking about [an issue regarding] a man who mar-
ried awoman...[He answered it]. I said, “May | be made your ransom!
The Shi‘a have always taken pride in ‘All’s judgment in this case. So

what is your position on it?” He said, “O shaykh! You tell me of ‘Ali’s
judgment in this case and then ask for my position on it?!”
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[Aban b. Taghlib:] The Shi‘a are those who follow the opinion of ‘Al
when reports from the Prophet (may God’s prayer and peace be upon

him and his Family) are contradictory, and who follow the opinion of
Ja‘far b. Muhammad when reports from ‘Ali are contradictory.

These short statements exemplify the nature and principal characteris-
tics of the specific tradition of law and legal interpretation to which Ja‘far
al-Sadiq, and his father Muhammad al-Baqir, belonged. This tradition was
characterized by a focus on the text, and nothing but the text, of the Qur’an
and the Sunna of the Prophet, as the source of the law, and on the transmis-
sion, interpretation, and practice of ‘Ali, as known to, and transmitted by,
the learned among his descendants, as the interpretive model for every-
thing Islamic. This is what was called the legal legacy of the Family of the
Prophet, which was known to differ in its sources and approaches from the
other main legal schools of early Muslim history, referred to conventionally
as the schools of the Hijaz and Iraq.®

In the legal works of both Ja‘fari and Zaydi schools, references to the leg-
acy of the Family of the Prophet abound. Here are just a few examples:

4 Ahmad b. Muhammad b. Tsa, Nawadir, 99; ‘Ayyashi, Tafsir, 1:382; Kulayn, Kafi, 5:422.
5 Najashi, Rijal, 12, as also quoted in the introduction.
6 Kulayni, Kafi, 5:145.
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[Abl Khalid (‘Amr b. Khalid) al-Wasiti:] I asked Zayd b. “All about the
property of an orphan—is zakdt owed on it? He said, “No!” [ said, “The
descendants of Abil Rafi‘ report that the Commander of the Faithful
[‘Ali] paid zakat on their wealth.” He said, “We, members of the Family
of the Prophet, deny that.”
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Regarding the question whether one should recite tasbih or the
opening stira of the Qur’an in the last two rak‘as of prayer, Qasim b.
Ibrahim'! said, “What I found the elders of the Family of the Prophet
always recite was tasbih.”

7

10
11

311467 TXT.indd 131

This is a common reference to ‘All in Shif literature, but it was also used by many Sunnis in
the early periods, especially those from Persianate cultural backgrounds. See for instance,
Bayhagqi, Shu‘ab al-iman, 12:394 (whence, Ibn ‘Asakir, Ta’rikh madinat Dimashq, 42:514):
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[Ahnaf b. Qays:] “After the speech of the Messenger of God (may God’s prayer and
peace be upon him), I never heard words better than those of the Commander of
the Faithful (may God be pleased with him) when he said, “Misfortunes have ends,
so anyone who suffers a misfortune should reach its end. The intelligent person,
if afflicted with a misfortune, should keep calm until it passes, for trying to end it
before it has run its course increases its ill effects.”
As is well known to students of early Arabic literature, this statement is by ‘All (see Quda‘,
Dustiir ma‘alim al-hikam, 304).
Zayd b. ‘Ali b. al-Husayn, Musnad, 138.
This is confirmed by a report from Muhammad al-Bagqir in Ahmad b. ‘Isa, Amali, 2:297 (par-
tially also in Tiisi, Tahdhib, 4:27), and by another from Ja‘far al-Sadiq in ‘Asim b. Humayd
al-Hannat, Kitab, 152.
Ahmad b. Tsa, Amali, 1:113.
Qasim b. Ibrahim al-Hasani al-Rassi (d. 246), Imam of the Zaydi Shi‘a in his time and author
of numerous works. See the entry on him in Encyclopaedia of Islam 11, 8:453-54 [Wilferd
Madelung].
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The Family of the Messenger of God unanimously included “Come for
the best of deeds” in the [calls to prayer, both] adhan and iqgama.
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The Family of the Messenger of God unanimously recited aloud [in
the beginning of their prayer] “In the name of God, the Beneficent, the
Merciful.”*
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We have been told about the Prophet (may God’s prayer and peace be
upon him and his Family), ‘Al1, Hasan, Husayn, ‘Ali b. al-Husayn, Muham-
mad b. ‘Ali, and Ja‘far b. Muhammad that they used to recite [the open-
ing formula] “In the name of God, the Beneficent, the Merciful” aloud in

any prayer in which the recitation is made aloud. ‘Al1 b. al-Husayn said,
“We, the children of Fatima, have all agreed on this matter.”
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[Rifa‘a b. Musa:] I asked Abu ‘Abd Allah about a pilgrim who is per-
forming hajj al-tamattu and cannot find an animal to sacrifice. He

said, “He should fast three days following his departure, as God, the
Majestic and Exalted, says: ‘Three days during the hajj.”'” I said, “Did

12
13
14

15
16
17

311467 TXT.indd

‘Alawi, Adhan bi-hayya ‘ala khayr al-‘amal, 91, quoting Hasan b. Yahya b. al-Husayn b. Zayd

b. ‘AlL.
‘Alawy, al-Jami* al-kaft, 2:101.

Beyond these examples, the agreement of the Family—3 ;! CL?.-\ or J g N T e s Ll ale ngx
—is frequently mentioned in Zaydi law as a decisive factor, as is well known to students of

that legal system.

Qadi Nu‘man, Da‘a’im al-Islam, 1:193.

Tusi, Tahdhib, 5:232, with a variant in Kulayni, Kaft, 4:506-7.
Qur’an 2:196

132
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God mean the month of Dhi al-Hijja?” He said, “That is what we, the
People of the Family [of the Prophet], say.”
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[Sufyan b. ‘Uyayna, quoting Zuhrt:] ‘Ali b. al-Husayn said to me, “As for
the question of fasting when one is traveling or ill, the majority differ
on this matter [on whether refraining from fasting is optional or oblig-
atory]. As for us, our position is that one is to break one’s fast in both
cases, for God, the Mighty and Majestic, says: ‘Whoever of you is ill or
traveling, [make up the fast with] a number of other days.”*
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Abt Ja‘far said, “We, the Family of the Prophet, wear that which is
dyed with saffron.”
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‘All said, “We are members of a Family who do not drink intoxicants, do
not eat jirri,? and do not wipe over boots [when performing ablution].”
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18
19
20
21
22

23

Kulayni, Kafi, 4:83, 86.

Qurian 2:184.

Ibn Abi Shayba, Musannaf, 8:268.
Ibn Babawayh, Faqih, 4:298.

The same as jirrith, mentioned in the previous chapter and in a number of reports in the

present chapter; a fish from the eel family.
Ahmad b. Tsa, Amali, 1:237.
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[Tsa b. ‘Abd Allah al-‘Alawi, quoting his father, ‘Abd Allah b. Muham-
mad b. ‘Umar b. ‘All b. Abi Talib:]* A group of our companions were
confused about some matters relating to the hajj, so I asked permission
from Ja‘far b. Muhammad to visit him and was allowed to be in his pres-
ence. [ said [to him], “A group of our companions are confused about
some matters relating to the hajj.” He said to me, “Did you not meet your
father and hear from him?” I said, “Yes!” He said, “And you saw your
[maternal] uncle? Zayd b. ‘Ali and heard from him?”—and he counted a
number of other men from our family. I said, “Yes!” He said to me, “Look
to what you heard from them and apply it, and discard whatever you
heard from others. That will put you on the right path.”

L. “‘Ali: Father of the Legal Legacy of the House of the Prophet

From a very young age, reportedly from around age five, “All was brought
up by the Prophet, who in turn had been brought up by ‘Ali’s father, Abl
Talib, who had taken custody of Muhammad when the latter lost both of
his parents as well as his grandfather, ‘Abd al-Muttalib. Thereafter ‘Ali lived

with

the Prophet, became the first male to embrace Islam at the age of ten,

married the Prophet’s daughter, and accompanied the Prophet until the end

of hi

s life. He thus witnessed at close hand what the Prophet said and did

during the course of his life as a prophet, and was as such considered a
major authority on the Prophet’s Sunna:?®
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‘Umar b. al-Khattab saw ‘Abd Allah b. Ja‘far wearing two red gar-
ments while in the state of pilgrim sanctity. He said, “What are these

clothes?” “Ali b. Ab1 Talib said, “I would not think that anyone [would

”c

try to] teach us? the Sunna.” ‘Umar kept silent.

24
25

26

27

28
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On the father and the son, see Modarressi, Tradition and Survival, 1:294-98.

‘Abd Allah b. Muhammad b. ‘Umar b. ‘All’s mother was a daughter of ‘Ali Zayn al-‘Abidin and
a sister of Zayd b. ‘All. ‘Abd Allah was thus Zayd’s nephew. See Modarressi, Tradition and
Survival, 1:294.

See various reports from early Islamic authorities on this in Ibn ‘Asakir, Ta’rikh madinat
Dimashgq, 42:401-10.

Shafil, Umm, 5:52. Also Bayhagqi, Sunan, 5:94, with a variant at 5:97 that identifies the parties
to the story as Muhammad, son of ‘Abd Allah b. Ja‘far, and ‘Uthman (and gives the background
to the story). The final comment is by ‘All in both variants.

‘Abd Allah was son of Ja‘far b. Abi Talib, an older brother of ‘Ali, who was also among the very
early Muslims, and who was killed in the Battle of Mu’ta in the year 8 of the hijra. His son,
‘Abd Allah, was a son-in-law of his uncle ‘Ali.
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‘A’isha said, ““Ali is the most knowledgeable of the people about the
Sunna.”
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Abt Sa‘1d al-Khudri said, ““Ali had an access to the Messenger of God
that nobody else shared.”
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‘Ali said, “When I asked him—meaning the Prophet—he would inform

me, and when I kept silent he would begin speaking to me.”

‘All was also recognized for his knowledge of the Qur’an:
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[Abu al-Tufayl:] [ saw ‘All giving a speech, saying, “There is no passage

[of the Qur’an] of which I do not know whether it was revealed during
the night or during the day, on a plain or on a mountain.”

As noted earlier, the legal legacy of the Family of the Prophet was faith-

fully to follow ‘Al1’s legal decisions and practice:
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[Ibn ‘Abbas:] When a reliable transmitter related to us a legal opinion
of “Ali, we did not go beyond it.

29

30
31
32

33

Baladhuri, Ansab al-ashraf, 2:99; also Ibn ‘Asakir, Ta’rikh madinat Dimashq, 42: 804 (&L ri;.&:ﬂ L)
See also Nasa’1, Sunan, no. 129. The point is confirmed by a number of reports from other
Companions in Ibn ‘Asakir, 42:407, 410.

Baladhuri, Ansab al-ashraf, 2:89.

Ibn Sa‘d, Tabaqat, 2:292; Baladhuri, Ansab al-ashraf, 2:89.

Ibn Sa‘d, Tabaqat,2:292; Bukhari, Ta’rikh, 8:165; Baladhuri, Ansab al-ashraf, 2:89; Ibn ‘Asakir,
Ta’rikh madinat Dimashq, 42:397-98.

Baladhuri, Ansab al-ashraf, 2:90. See further Ibn ‘Asakir, Ta’rikh madinat Dimashq, 42:407.
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Later in the Umayyad period, before the mass fabrication of reports in

‘AlT’s

name became the norm,** Ja‘far al-Sadiq would advise his followers

to follow what the proto-Sunni hadith transmitters quoted from °Alj, if they

could not find any instruction by later Imams on a given question:
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If a case comes up for you and you do not find a ruling for it based on

what has been transmitted from us, look to what these people trans-
mit from ‘Al and act on it.
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[Yinus b. Ab1 Wahb al-Qasri:] Abii ‘Abd Allah said, “Know that the
Commander of the Faithful is favored by God above all the Imams; he

gets the reward for their [good] deeds, and they are favored according
to the measure of their deeds.”
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[Tsa b. ‘Abd Allah al-‘Alaw1:] If  hear two hadiths, and both are reli-
ably reported to me, one from the Prophet and one from “Alj, I take the

one from °‘Ali because he was the most knowledgeable person about
the Prophet’s latest practice.

34

35
36
37
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Much has been said about this phenomenon in premodern and modern works, with one of
the earliest comments being that of ShafiT in his Umm, 7:488-89, where he objects to mis-
quotations from ‘Ali on the question of hand amputation as a punishment in criminal law,
saying that none of these is authentic:
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You quoted bizarre material from ‘Ali b. Abi Talib regarding amputation [of the hand
in punishment], but whatever you quoted from ‘Ali on amputation is not proven to us.
On the phenomenon in general, see especially Ibn al-Jawzi, Mawdii‘at, 1:20-21 where he
quotes a number of fabricators from different groups who acknowledged that when they
liked an opinion, they forged a hadith to support it: Gy 4 Llas G, Ly, 13) US™ G
Tasi, Uddat al-ustl, 1:379-80.
Kulayni, Kaft, 4:580; Ibn Qulawayh, Kamil al-ziyarat, 38; Tusl, Tahdhib, 6:20.
Ahmad b. Tsa, Amali, 1:238.
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[‘Ubayd b. Zurara:] On the question of [how to sequence the punish-
ments of] a man arrested and [found] liable to several hadd punish-
ments, including the death penalty, Abi ‘Abd Allah said, “‘Ali used to
apply the hadd punishments [first] and then the capital punishment.
And we do not go against ‘All’s decisions.”

ndls 5l Ogll s gl e ) e LTl 1B e o 22
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[Muhammad b. Muslim:] I asked Abu ‘Abd Allah about [the permissi-
bility of] trading two garments of lower quality for one of better qual-
ity, one camel for two, and one riding animal for two. He said, “All
disapproved of that, so we disapprove of it.”
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[Abii Basir:] Commenting on a man who exchanged two receptacles
of cooked, unripe dates for one receptacle of mature dates, Abu ‘Abd
Allah said, “This is cautioned against.” Abu Basir said, “Why is that?”
He said, “‘Ali b. Abi Talib disapproved of a load of dates from Khaybar
being exchanged for two loads of Medinan dates, because the Medinan

dates are the lower quality of the two.*? And ‘Ali was not one to disap-
prove of what was lawful.”

38
39
40

41
42
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Ibn Babawayh, Faqih, 4:124, with a variant in Kulayni, Kafi, 7:250.
Tasi, Tahdhib, 7:120.

The sentence between brackets appears in the source (Kulayni, Kafi, 5:881, no. 7) as ;s 33
A o o 9 4yall L5, which does not go well with the justification mentioned immediately
after as Lug sal 9ul) ;2 &Y, corrected on the basis of two shorter variants of the report in the
same source (Kulayni, 5:881, no. 8; also Tusi, Tahdhib, 7:97, no. 413) and Tis], 7:94, no. 400.
Kulayni, Kafi, 5:881.

The point atissue is the unlawfulness of the exchange of dates of different weights in order to
block a possible sham sale contract with the intention of circumventing the legal prohibition
on receiving interest on a loan.
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[‘Abd Allah b. Sinan:] I asked Abu ‘Abd Allah about a man who was
married to a slave woman and then divorced her according to the
Sunna, after which she was separated from him. But then he pur-

chased her before she married another man.** He said, “Did ‘Ali not
issue a judgment on this matter?”+°
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[Hakam b. Ab1 “Aqil:] I said to Abu “Abd Allah, “I have an adversary
who brings a lot of false witnesses against me, and I hate to retaliate.
Moreover, I do not even know whether doing so is lawful for me.” He
said to me, “Did you not hear that the Commander of the Faithful used
to say, ‘Do not make yourselves and your properties prisoners to false
testimony? A man suffers neither a deficiency in his religion nor is he

held blameworthy by his Lord if he repels such an adversary away
from himself.”
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[‘Ubayd b. Zurara:] On the question whether a man traveling during
the month of Ramadan should fast or break his fast, Abt ‘Abd Allah

said, “If he leaves before noon, he is to break his fast, but if he leaves
after the noon, he is to fast.” He said, “This is known from the saying of

43
44

45
46
47

Kulayni, Kafi, 6:173.

The point at issue is whether the woman'’s change of status from a divorced wife to a slave
would circumvent the Qur’anic requirement that she subsequently marry another man

before the former husband can legally marry her again.

‘All’s judgment in the case is quoted at the end of the same report in Kulayni, Kafi, 6:173.
Kulayni, Kafi, 7:401-2.

Kulayni, Kafi, 4:131.
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‘Ali: ‘I [have the choice to] fast or break my fast until the sun passes its
zenith, at which point fasting becomes obligatory for me.”

The legacy of the Family of the Prophet, manifested in both words and
practice, was passed through the family from one generation to the next.*
There were also written books and documents that Ja‘far and his father
possessed and occasionally referred to,* including an early book called
Kitab ‘Ali, which contained much of the material that ‘Ali transmitted from
the Prophet, both statements and actions, as well as his own juridical deci-
sions during his caliphate.>® Ja‘far once showed the book to a disciple of
his, Zurara b. A‘yan, to document a remark.>* There are also references to a
text on the designated shares of inheritance recorded by ‘Ali from the state-
ments of the Prophet, titled Sahifat al-fara’id or Fara’id ‘Ali, which Ja‘far and
his father had in their possession and sometimes showed and read to their
associates.’? These texts were among the oldest records of the Sunna of the
Prophet, alongside a text containing the guidelines that the Prophet wrote
for ‘Amr b. Hazm,** a Companion whom he allegedly sent, carrying this text,
to the chiefs of Najran in southwestern Arabia near the border with Yemen
to collect religious taxes. The text was preserved in the family of ‘Amr b.
Hazm until the mid-second century. A couple of hadith transmitters of the

48  Asnoted earlier, people in Mecca and Medina closely watched the practice of the members of
the Family and expected them to follow a uniform practice representing that of the Prophet.
Consider this example (Kulayni, Kafi, 4:194):
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[Abu Bilal al-Makki:] I saw Abi ‘Abd Allah circumambulate the House, then pray
two rak‘as in the space between the door [of the Ka‘ba] and the Black Stone. I said
to him, “I had never seen any of you pray in this area.” He said, “This is the location
where Adam was forgiven.”

49  See also the message that ‘Abd Allah b. al-Hasan allegedly sent to Ja‘far: “You are a man of
books” (ti=e Jo, i), that is, you have acquired your knowledge by reading books rather
than by §tudying with teachers and, as such, your mind is more preoccupied with details
mentioned in the books. (Kulayni, Kafi, 8:364, with a variant attributed to Abii Hanifa in a
spurious report in Ibn Babawayh, Tlal al-shara’i‘, 1:89-90.)

50 See Modarressi, Tradition and Survival, 1:4-7.

51 Kulayni, Kafi, 3:397. His father, Muhammad al-Baqir, also showed the book to a disciple of
his, the Kifan Muhammad b. Muslim al-Thaqafi (Kulayni, 6:219). A report in Tusi, Tahdhib,
8:81-82 by the same disciple quotes Muhammad al-Bagqir offering an evaluation of a case of
divorce on the basis of general pattens in the law of divorce but then immediately saying:
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But how can [ say this when according to the Book of ‘Alj, [the Prophet decided
differently in a similar case]?

52 Kulayni, Kafi, 7:81, 93, 94-95, 98, 113, 119 (see also 7:125, where the text is called Kitab
al-Jami‘a).

53  ‘Amr b. Hazm al-Ansari. He lived until the time of Mu‘awiya (r. 41-60).
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early-second century reported seeing the text in the possession of ‘Amr’s
grandson, Abii Bakr b. Muhammad b. ‘Amr b. Hazm.>* In the time of Ja‘far
al-Sadiq, it was held by the latter’s son, ‘Abd Allah, with whom Malik found
the document and quoted from it.5> According to one report, Ja‘far asked a
student of his, the transmitter Abli Maryam,*¢ to retrieve the text from the
same person so that Ja‘far could review it. Abi Maryam went and took the
text and brought it to Ja‘far.>’

As attested by an extremely large number of references,>® ‘All’s transmis-
sion of the Prophet’s words and practice, as well as his own judicial deci-
sions during his time as caliph, were the foundation of the legal school of
Ja‘far al-Sadiq.>® After ‘Alj, the opinions and practice of his two sons, Hasan
al-Mujtaba and Husayn, and then of Husayn’s son ‘Ali Zayn al-‘Abidin®
informed the legacy of the Family of the Prophet.®! It was, however, with

54  Abu Dawud, Marasil, 210; Nasa’i, Sunan, no. 7032.

55 Nasa’1, Sunan, no. 7032.

56  ‘Abd al-Ghaffar b. Qasim al-Ansari, a Kiifan hadith scholar in the first half of the second cen-
tury and a transmitter known to both the Sunni and Shi‘l communities of his time. On him,
see further Modarressi, Tradition and Survival, 1:135-37.

57  Tasi, Tahdhib, 10:291 (all pronouns in this report should refer to ‘Abd Allah, the grandson of
‘Amr b. Hazm, who had the document in his possession at this time).

58  There is little point in listing Ja‘far al-Sadiq’s countless citations of ‘All’s statements, as they
can be found through a digital search. Here is a select list of instances in two early ShiT hadith
collections in which Ja‘far used a legal decision, practice, or judicial verdict of ‘Al to justify
his own legal opinion: Kulayni, Kafi, 3:27, 48, 328, 337, 338, 461, 4:76, 125, 131, 142, 154,
254, 270 (repeated in 271), 280, 322, 329, 347, 369, 389, 479, 394, 522, 5:51, 141, 155,
177,184, 188, 214-15, 234, 235, 242-43, 284, 295, 296, 407, 6:89, 133,170, 171, 173, 185,
188, 195, 196, 200, 217, 218, 219, 222, 527, 7:77, 113, 135, 136, 139, 147, 151, 152, 172,
181-82, 231, 250, 263, 265, 318, 321, 325, 327, 328, 332, 333-34, 342, 353, 354, 355, 367,
390, 401-2, 418, 419, 463; Tusi, Tahdhib, 2:88, 325, 337, 4:145, 5:32, 352, 424, 6:199, 240,
319,393, 7:75, 463, 9:64, 10:108, 121.

59  People were aware of this fact and expected Ja‘far’s opinions to represent those of ‘Ali. See for
instance, Kulayni, Kafi, 5:215.

60  E.g,Bazanti, Nawadir, 54; Ahmad b. Muhammad b. Tsa, Nawaddir, 139; Barq, Mahasin, 70, 71,
124, 348 (possibly also 349), 360, 639; Muhammad b. ‘All b. Mahbiib, Nawadir al-musannaf,
183, 189; Himyari, Qurb al-isnad, 88, 92, 114, 139, 140; Ahmad b. Tsa, Amali, 1:92; “Ali b.
Ibrahim, Tafsir, 2:450; Ibn al-Ash‘ath, Ash‘athiyyat, 164; Kulayni, Kafi, 3:336, 375, 397, 4:22,
83-87, 256, 264, 304, 369, 417, 434, 497, 499, 535, 5:131, 215, 260, 504, 6:62-63 (a ref-
erence by Ja‘far on this question to “those before us” may refer to the opinion quoted in
this report from ‘Al Zayn al-‘Abidin and to those of ‘Ali as in Himyari, 104-5, and Muhani-
mad al-Bagqir as in Kulayny, 6:63), 224, 236, 450, 577, 7:56, 368; Ibn Babawayh, Faqih, 1:167,
2:135, 4:14; Ibn Babawayh, ‘Uyiin akhbar al-Rida, 2:145; Tusi, Tahdhib, 2:267, 4:88, 299, 5:11,
267,379, 383, 6:289, 337, 7:61, 10:162.

61  There were occasional references to the opinions of ‘Abd Allah b. ‘Abbas and Zayd b. ‘Ali b.
al-Husayn too. For Ibn ‘Abbas, see for instance, Ahmad b. Muhammad b. Tsa, Nawddir, 82;
Barqi, Mahasin, 70; Himyarl, Qurb al-isnad, 98 (the same report appears also in Kulayni, Kafi,
5:130, but the reference to Ibn ‘Abbas is missing), 140-41; ‘Ayyashi, Tafsir, 1:385; Kulayni,
7:79-80; Ibn Babawayh, Faqih, 2:204; Ibn Babawayh, Ma‘ani al-akhbar, 296; Tusi, Tah-
dhib, 5:246, 424, 484, 494, 7:191, 9:248, and for Zayd, see Furat b. Ibrahim, Tafsir, 151, Ibn
al-Ash‘ath, Ash‘athiyyat, 59.
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Muhammad al-Baqir that this legacy assumed a formal shape as a system-
atic and well-organized tradition.®

The main source for Ja‘far al-Sadiq’s school after the Qur’an and the
Sunna of the Prophet as quoted by ‘Ali, and ‘Ali’s own judgments was thus
the teachings and practice of Muhammad al-Baqir.%® This fact is well docu-
mented in hundreds of references by Ja‘far to his father, as recorded in the
early sources.®* It explains his instruction to one of his disciples:

65.&3‘;\0,0 a))\ééﬁwb

Whatever you hear from me, you can quote from my father.®

62
63

64

65
66
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See “Ayyashi, Tafsir, 1:411 (also Kulayni, Kafi, 2:19); Kashshi, Rijal, 425.

See for instance, Kulayni, Kafi, 3:84, 86, where Ja‘far quotes and comments on his father’s
legal decision as a text of law. See also references by Ja‘far to his father as the ultimate author-
ity for his own decision as, for instance, in Kulayni, 5:480 (q‘\ s<4). See further Kulayni, 5:27,
where Ja‘far says of his father: i

s By ) DS gelely (29 Jal s T 08

My father was the best human being on earth [in his time] and the most knowledge-

able about the Book of God and the Sunna of His Prophet.
See also Kulayni, 6:469.
For references to Muhammad al-Baqir’s opinions, see for instance, Husayn b. Sa‘ld, Zuhd,
10, 95; Barqi, Mahasin, 212; Himyari, Qurb al-isnad, 31, 142; Ahmad b. Tsa, Amali, 2:297;
‘Ayyashi, Tafsir, 1:331, 370, 2:128, 295; Ibn al-Ash‘ath, Ash‘athiyyat, 21, 48; Kulayni, Kafi,
1:38,544,2:57,172,174, 324,350, 369, 448, 454, 463,466,509, 3:21, 83,189, 190, 432, 525,
566,4:10, 63, 68,252, 267, 285, 286, 323, 340, 343,521, 523, 5:10, 20, 32, 85,117, 121, 145,
146,170, 200, 245, 246, 249, 257,272,273, 316, 329, 439, 458, 473-74, 480, 488, 550, 567,
6:33, 55, 218, 240, 241, 295, 350, 363, 450, 7:38, 223, 397; Ibn Babawayh, Faqih, 2:481, Ibn
Babawayh, Khisal, 532-33; Tusi, Tahdhib, 1:7,237, 419, 4:8, 27,72, 223, 5:27, 223, 248, 447,
6:197, 250, 530, 7:87, 105, 223, 350, 8:53, 9:182, 392, 10:206.

For references to his practice, see for instance, Mu‘awiya b. ‘Ammar, Kitab, 38; Ja‘far
al-Hadramy, Kitab, 222, 231; Muhammad b. ‘Ali b. Mahbtub, Nawadir al-musannaf, 189; Barq,
Mahasin, 202, 297, 351, 461, 496, 599; Himyari, Qurb al-isnad, 19; Ahmad b. Tsa, Amali,
4:488; ‘Ayyashi, Tafsir, 1:400, 2:11, 3:27; Kulayni, Kafi, 1:544, 3:327,331, 332,410, 446, 453,
461 (see also Ibn Babawayh, Faqih, 1:322), 4:9, 303, 330, 344, 346, 355, 408,417, 418, 434,
499, 510, 520, 545, 5:117,170, 177,197, 200, 242, 249, 254, 257, 313, 316, 6:189, 206, 207,
309, 381, 450, 464, 469, 502, 551, 7:55, 8:291; Ibn Babawayh, Faqih, 1:238, 284, 293, 2:221,
265, 281; Ibn Babawayh, ‘Uyiin akhbar al-Rida, 2:45; Tusi, Tahdhib, 1:62, 91, 332, 2:15, 127,
301,367, 3:232, 292, 4:269, 299, 5:189, 211, 248, 275, 7:87, 105, 210, 271.

Kulayni, Kafi, 1:51.

However, there were occasional discrepancies between the positions of the two. E.g., Kulayni,
Kaft, 2:339 (with a variant in Tus1, Tahdhib, 2:90), 3:339, 543, 5:241-42 (but there seems
to be some confusion in this last report, and the views of the two might have been similar;
cf. Kulayni, 5:244; Ibn Babawayh, Faqih, 3:161; Tusi, 7:220), 6:207-8; Kashshi, Rijal, 134;
Tisi, 2:28, 4:70-71 (the latter is possibly a redaction of a conversation between Ja‘far and
his son, Isma‘l, recorded in the same source 4:70, no. 6), 8:53 (other reports at 8:54 and
59 may explain the legal background of and reconcile the two opinions in this case). The
discrepancies were at times due to the fear of government that led one or the other to take a
precautionary position, but mostly they reflect changing times and circumstances, as in, for
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IL.

Foundational Sources

A. Qur’an as Text and Criterion

In

the legal legacy of the Family of the Prophet,®” the Qur’an was not only

the principal source and the ultimate recourse for defining Islam,® but also
the criterion by which to test the validity of everything else:

69.::}5«:\.'9 4\l "] a).l;.é ) u\;‘féﬁ\)

[Sufyan b. Sa‘id al-Thawri:] I heard Ja‘far say, “There is a sign of truth-
fulness above every truth and a light above everything that is right. So
accept what conforms with the Book of God and reject what does not.”

Variants of the latter part of this statement are quoted from the Prophet in

several hadith collections.”” Among Sunni scholars, the Hanafis approved of
the statement,” whereas the ahl al-hadith strongly disapproved of it.”2 Under-

67

68

69

70

71

72
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instance, Kulayni, 6:187, where Ja‘far explains that the reason behind his different decision in
a certain case lies in the new practice and mentality of the marketplace:
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People were not used to doing conditional contracts. Now they are and Muslims
should stand by their commitments.
See for instance, Kulayni, Kafi, 5:300 where Muhammad al-Baqir says:
)OS e 3 s et St 13),
bl LS 4135 <l kS Ll L (Ibn Babawayh, Faqih, 3:320); 4l obS™ 13 seb 4l LS Calls st 8
(Kulayni, Kafi, 6:60-61): Whatever contravenes the Book of God should be referred back to
the Book of God.
Ya‘qubi, Ta’rikh, 2:381. See also ‘Ayyashi, Tafsir, 1:83 where the statement is quoted by Ja‘far
from “Ali; Kulayni, Kafi, 1:69, where it is quoted by Ja‘far from the Prophet.
Shafiq, Risala, 224; Barqi, Mahasin, 221; Kulayni, Kafi, 1:69; Tabarani, al-Mujam al-kabir,
2:97,12:244; Daraqutni, Sunan, 5:371.
See Sarakhsi, Usil, 1:364. The Shafi1 jurist, Abi Ishaq al-Shirazi, too, rejected any religious

report that disagreed with the Qur’an, even if the report was transmitted by reliable individw

uals. See his Luma°, 215. See also Shafi‘l’'s comment in his Umm, 10:255-56:
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‘Al b. Abi Talib would not accept a hadith on the authority of the Messenger of God,
but reports [from the Prophet] proliferated; thousands of them appeared, but the
jurists did not recognize them and they did not accord with the Book and the sunna.
Beware of such odd hadiths and cleave to what accords with the Book and the sunna.
Whatever disagrees with the Qur’an is not from the Messenger of God, even if it is
reported by transmitters.

‘Abd al-Rahman b. Mahdi (d. 198), an early scholar of hadith, accused the atheists and
Khawarij of having fabricated the statement: &oad) &lls 15n2 9 7 ) 5315 2850 1. See Ibn ‘Abd

142
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standing the concept of agreement as complying with a verbal parallel in the
Qur’an, the latter thought that the statement left no room for hadith. Should a
report have a parallel text in the Qur’an, the report would be redundant; if it
lacked such a parallel, it would be null and void.” This argument misses the
point that a report is not necessarily expected to agree with a specific parallel
text in the Qur’an. The opening sentence of Ja®far’s statement quoted above
shows that the intended meaning is general patterns of values and counter-
values—the spirit of the Qur’an, so to speak, and not exact parallels. This is
the understanding that also underpins a number of other reports from Ja‘far
al-Sadiq requiring a hadith to be confirmed by the Qur’an:

9ed 4 oS 319 Y Gl :S:J}Q A s W e 1B 5 o o))
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[Ayytb b. al-Hurr:] I heard Abu ‘Abd Allah say, “Any hadith that does
not conform with the Book of God is false.”
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[Kulayb al-Asadi:] I heard Abtu ‘Abd Allah say, “Any hadith that you

receive on our authority that is not supported by the Book of God
is void.”

The text of the Qur’an, understood within its context but not restricted
by later interpretations and practice, was thus the ultimate source in Ja‘far
al-Sadiq’s legal thought.

al-Barr, Jami‘ bayan al-ilm wa-fadlih, 2:1191. One is tempted to think that 435 JJi might have
been a corruption of 423 J\, as atheism had little to do with a denial of the validity of hadiths
that did not comply with the Qur’an. After all, the Zanadiqa were not a good match for the
Khawarij, whereas the Rafida were. However, these early scholars of hadith perhaps did not
have a clear understanding of what the Zanadiga were up to and thus counted anyone who
said something that they did not like among the Zanadiga. Two other major hadith scholars
in the early third century, Yahya b. Ma‘in (d. 233) (cf. Ibn al-Jawzi, Mawdii‘at, 1:421), and ‘Ali
b. al-Madini (d. 234) (Ibn Batta, Ibana, 2:265-66) also blamed the Zanadiqa for fabricating
the statement.

73 E.g., Shafiv, Risala, 224; Ibn Hazm, lhkam fi usiul al-ahkam, 1:187-202; Bayhaqi, Ma ‘ifat
al-sunan, 1:116-18; Ibn ‘Abd al-Barr, Jami® bayan al-‘ilm wa-fadlih, 2:1183-84, 1187, 1191.
There were also those who approved of the statement but held that it was not a general
instruction but only an attempt to define a standard for distinguishing true from false in
cases of contradictory reports.

74  Barqi, Mahasin, 221; ‘Ayyashi, Tafsir, 1:83; Kulayni, Kafi, 1:69.

75  Barqi, Mahasin, 221; ‘Ayyashi, Tafsir, 1:83.
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Examples of Ja‘far’s statements affirming the primacy of the Qur’an

include the following:
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[‘Ubayd Allah al-Halabi:] I asked Abu ‘Abd Allah about the hajj. He
said, “Perform tamattu‘” Then he said, “When we stand before God,
the Exalted, we will say, ‘O our Lord! We held onto Your Book, and [the
other] people will say, ‘We judged by our personal judgment.” God will
then do what he wants with us and with them.”
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[‘Abd al-A‘l3, client of Al Sam:] I said to Abu ‘Abd Allah, “I tripped and
my nail became detached, so I put balm on my toe. How should I per-
form ablution?” He said, “This and similar cases are known from the

Book of God: ‘He did not place any difficulty upon you in religion.”®
Wipe over it
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[Muhammad b. Muslim:] I asked Abu ‘Abd Aﬁéh about a man or a
woman who becomes blind and is visited by physicians, who say they
will treat the patient for one month or forty nights while the patient
lies supine. Does the patient pray like that? He offered a dispensation

for it and recited, “Whoever is compelled by necessity, without dis-
obeying or transgressing, there is no sin on him.”

76
77
78
79
80

Tusi, Tahdhib, 5:26.
Kulayni, Kaff, 1:33.
Qur’an 22:78.
Kulayni, Kaff, 3:014.
Qur’an 2:173.
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[Muhammad b. Muslim:] I asked Abt ‘Abd Allah about [specific cate-
gories of fish] and fish that do not have scales—are they unlawful? He
said to me, “O Muhammad! Read this passage in [the stra of] An‘am:
‘Say: I do not find in that which is revealed to me anything forbidden
to one who eats thereof’—to the end of the passage.® The unlawful is

that which God has deemed unlawful in His Book,* but people used to
dislike things, so we [too] dislike those [things].”%*

81  Tausi, Tahdhib, 9:6 with a number of corruptions corrected above on the basis of a variant in
‘Ayyashi, Tafsir, 2:126, which is ascribed to Muhammad al-Baqir.

82  Qur’an 6:145.

83  The Prophetreportedly gave the same answer to a similar question as recorded in Ibn Majah,
Sunan, no. 1117; Tirmidhi, Sunan, no. 1726 (and other sources cited in the editor’s footnote
therein, 3:340):
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[Salman al-Farisi:] The Messenger of God (may God’s prayer and peace be upon
him) was asked about fat, cheese, and fur. He said, “The lawful is what God has made

lawful in His Book, and the unlawful is what God has made unlawful in His Book.”
See also the following report by ShafiT in his Umm, 10:256:
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A reliable person reported to us that the Messenger of God (may God’s prayer and
peace be upon him), during his terminal illness, said, “I forbid only what the Qur’an

forbids.”
See also the comment by Suyuti in his Itqan, 4:24:
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Imam al-Shafi7 said, “All legal decisions by the Prophet—may God’s prayer and
peace be upon him—were matters that he understood from the Qur’an.” I say that
this point is confirmed by his statement “I do not declare anything lawful except
what God declared lawful, nor do I declare anything unlawful except what God
declared unlawful in His Scripture.”
84  There are several other reports from Ja‘far al-Sadiq on this question in which he gave the
same answer and used the same Qur’anic passage. Some of these reports will be quoted in
Chapter 4.
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[Zurara:] Eating crows is not unlawful. What is unlawful is what God
has made unlawful in His Book. But people by their nature refrain
from many of that kind as they feel revulsion.®’
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[Humran b. A‘yan:] [ heard Abu ‘Abd Allah say about meat slaughtered
by a Jew, “Do not eat what he slaughters until you hear him invoke

th

e name of God. Did you not hear what God said? ‘Do not eat that on

which the name of God was not invoked.”?°
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[Ja*far] al-Sadiq said, “What is a more just basis than drawing lots if
the matter is left to God? Does God not say, ‘And he drew lots and was
among the losers’?°2

85
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92
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This formula, repeated frequently in early Shi‘l hadith, means “either Muhammad al-Baqir or

Ja‘far al-Sadiq.” It indicates that the report was taken from a notebook in which the author

recorded what he had heard from the two Imams but did not specify the exact source of each

individual report.

Tasi, Tahdhib, 9:81.

In another report by the same transmitter in ‘Ayyashi, Tafsir, 3:4, a hermeneutical argument

is offered to explain why the flesh of horses, mules, and donkeys is disfavored. The argument

is based on a juxtaposition of Qur’an 6:145 and 16:8:
s Judy S8 seed il G 05 Ll 106 I Lkl 1 B 55155

Ty G

[Zurara:] I said to him, “Is their meat not lawful?” He said, “Did God not make it
clear for you: ‘And [created] horses, mules, and donkeys for you to ride and take as
adornment’?”

The source also mentions .-, which is clearly a later addition as the context as well as the

singular pronoun in the next sentence indicate.

‘Ayyashi, Tafsir, 2:116.

Quran 6:121.

Ibn Babawayh, Faqih, 3:52, with a variant in Barqi, Mahasin, 603.

Qur’an 37:141.
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[Salih b. al-Hakam:] I heard Abtu ‘Abd Allah say when he was asked
about praying in synagogues and churches, “Pray in them.” I said,
“Shall I pray while they pray in it?” He said, “Pray in the direction of
your gibla and let them pray toward whatever they wish. Do you not
read in the Qur’an, ‘Say: Everyone acts according to his disposition, for
your Lord knows best who is best guided on the path’?”*
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[Abu Basir:] I said to Abu ‘Abd Allah, “Umar b. Riyah [or Rabah]
claimed that you said that divorce is not valid without witnesses.” He
said, “I did not say that; rather God, the Blessed and Exalted, said so.”
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[‘Ubayd Allah al-Halabi:] Abu ‘Abd Allah was asked®® about a man who
owes a debt due on a certain date, but his creditor comes and says,
“Pay me such-and-such now and I leave the rest with you.” Or he says,
“Pay me some of it right now and I will give you more time for the
remainder.” The Imam said, “I do not see anything wrong with that. He
does not add anything to the principal. God, the Mighty and Majestic,
said, ‘You shall have your principal, and you shall neither act unjustly
nor be treated unjustly.”®

93
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96

97
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99
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From two variants in ‘Ayyashi, Tafsir, 3:80; one also in Ibn Babawayh, Faqgih, 1:157.

Qur’an 17:84.

‘Ayyashi, Tafsir, 2:59.

This is a reference to Quran 65:2: "(f‘i‘“’ Jie &35 bl‘;}jj}» (“Call to witness two righteous men
from among you”).

Kulayni, Kafi, 5:259.

The conversation is attributed to Muhammad al-Bagqir in Ibn Babawayh, Faqih, 3:21.

Qur’an 2:279.
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[‘Abd Allah b. Sinan:] On the question whether a man who said that
his wife would be divorced and his slaves manumitted if he ever drank
tila [that is, grape juice boiled down to a third of its original volume],
lawfully or unlawfully, Abl ‘Abd Allah said, “As for what is unlawful,
he should never go near it whether or not he swore [an oath]. As for
tild, he cannot forbid what God has made lawful. God, the Mighty and
Majestic, said, ‘O Prophet, why do you forbid what God made lawful

for you?’'* Thus, it is not permissible to vow to make lawful what is
unlawful, or to make unlawful what is lawful, or to cut ties with kin.”
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[Muhammad b. Muslim:] I asked Abii ‘Abd Allah about a gazelle that
enters the sacred precinct. He said, “It cannot be captured or touched.
God, the Exalted, says, ‘Whosoever enters it is safe.”1%
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[Abl Hilal:] Regarding a woman whose husband dies, Abi ‘Abd Allah
said, “She can go out to perform hajj and ‘umra, but a divorced woman

may not, because God said, ‘They should not leave [their homes]'*%
unless she is divorced while traveling.”
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100 Ibn Babawayh, Faqih, 3:321.
101 Qur’an 66:1.

102 Tusi, Tahdhib, 5:362.

103 Qur’an 3:97.

104 Tausi, Tahdhib, 5:401-2.

105 Qur’an 65:1.

106 Tusi, Tahdhib, 5:485.
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[(Ammar al-Sabati:] I asked Abii ‘Abd Allah about a man who shaved
his hair before offering his sacrifice [thus reversing the order of the
two final components of the hajj]. He said, “He must offer his sacri-
fice and [symbolically] draw a razor over the scalp, because God, the
Exalted, says, ‘Do not shave your heads until the sacrificial animal has
reached the place of slaughter.’”1%7

B. The Sunna of the Prophet
Muslims are called by the Qur’an to take the Prophet as their role model
and to follow his example:

108{%/0%‘313“.5 al ez e
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You have a good model to follow in the Messenger of God.

In the legal legacy of the Family of the Prophet, the Sunna, that is, the
statements, practice, and endorsements of the Prophet,'”® as remembered
and preserved in full details by his Family, was therefore next to the Qur’an
in importance. The following examples illustrate how this worked:
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[Murazim b. Hukaym:] I heard Abi ‘Abd Allah say, “Whoever contra-

venes the Sunna of Muhammad (may God’s prayer and peace be upon
him and his Family) is a disbeliever.”
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[Hafs b. al-Bakhtari:] Abi ‘Abd Allah said, “By God, the hajj of mut‘a is
preferred. [t was revealed in the Qur’an and established by the Sunna.”

107 Qur’an 2:196.

108 Qur’an 33:21.

109 Ibn Babawayh, Ma‘ani al-akhbadr, 155.

110 Barqi, Mahasin, 220.

111 Tasi, Tahdhib, 4:292. The phrase between brackets is from a similar report in Tasi, 5:26.
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[Abu Basir:] Regarding a man who slanders another man about com-
mitting fornication, Abll ‘Abd Allah said, “He will be lashed on the

basis of the Book of God and the Sunna of His Prophet (may God’s
prayer and peace be upon him and his Family).”
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[‘Umar b. Udhayna:] [ saw Abt ‘Abd Allah throw soil on a dead body
[laid in a grave]. He would hold it for a period in his hand and then
throw it, and he would not exceed three handfuls. I asked him about
this, and he said, “This is what the Messenger of God (may God’s

prayer and peace be upon him and his Family) used to do, and this is
the established practice.”
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[Jamil b. Salih:] Abi ‘Abd Allah said, “I was circumambulating the
House [of God, the Ka‘ba] when a man said, ‘Why are these two cor-
ners [of the Ka‘ba] touched but those two are not?’ I said, “The Messen-
ger of God (may God’s prayer and peace be upon him and his Family)
touched these two but not those two, so do not touch those since the

Messenger of God (may God’s prayer and peace be upon him and his
Family) did not do it.”

112  Kulayni, Kafi, 7:205.
113 Kulayni, Kafi, 3:198. For a Sunni parallel, see Ibn Majah, Sunan, no. 1565.
114 Kulayni, Kafi, 4:048.
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[Mu‘awiya b. ‘Ammar:] Abu ‘Abd Allah said, “When the sun sets [on
the ninth day of Dhi al-Hijja], leave [‘Arafat toward Muzdalifa] along
with the people and move moderately, for the Messenger of God (may
God’s prayer and peace be upon him and his Family) would restrain
his camel until its head would hit the front of the saddle. The Sunna of

the Messenger of God (may God’s prayer and peace be upon him and
his Family) is to be followed.”
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[[brahim al-Karkhi:] I said to Abu ‘Abd Allah, “I am able to face the

qibla in the carriage while traveling.” He said, “What is this hardship?
Do you not have in the Messenger of God an example to follow?"1%
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[‘Abd Allah b. Sinan:] Abu ‘Abd Allah was asked, while I was present,
about a woman who breastfed a slave boy of hers from her own milk
until he was weaned—may she sell him? He said, “No! He is her son by
fosterage.” Then he said, “Did the Messenger of God (may God’s prayer

and peace be upon him and his Family) not say, ‘What is proscribed
through lineage is proscribed through fostering’?”

panl) dmy ) Clglall gl Jor ) e ll) s LT el 1 J 2y
o — b gy U3 il Wl et 108 S b5 0 50 e aS)) Lo

115
116
117
118

311467 TXT.indd 151

Tasi, Tahdhib, 5:187-88.

Ibn Babawayh, Faqih, 1:285.

For the Prophet’s precedent, see Tusi, Tahdhib, 3:228.

Kulayni, Kafi, 5:446 (as also cited, from Tas], with slight differences in wording, in Chapter 1,
n. 333 on p. 68.
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[Rifa‘a:] I asked Abt ‘Abd Allah about a man performing the obliga-
tory circumambulation [of the Ka‘ba] after the afternoon prayer—is
he to pray two rak‘as after concluding his circumambulation? He said,
“Yes! Did you not hear that the Messenger of God (may God’s prayer
and peace be upon him and his Family) said, ‘O you children of ‘Abd
al-Muttalib! Do not prevent people from praying after the afternoon
prayer, or you will prevent them from circumambulating’?”12
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[Abl Yahya al-Wasiti:] Abu ‘Abd Allah was asked about whether the
Magians had a prophet. He said, “Yes! Did you not hear of the letter of
the Messenger of God (may God’s prayer and peace be upon him and
his Family) to the people of Mecca?”1
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Kulayni, Kafi, 4:424.
A prayer of two rak‘as is required after each circumambulation. Preventing people from
praying would thus virtually prevent them from circumambulating. In Sunni sources, the
hadith appears with the following text:
ey S e sl el 1 Loy ol gy B Vi 1gid ¥ 1 Bln s 0 b

O Bani Abd Manaf! Do not prevent anyone from circumambulating this House

or from praying at any hour of the night or day that they want (Ibn Majah, Sunan,

no. 1254; Abt Dawud, Sunan, no. 1894; Tirmidhi, Sunan, no. 868; and many other

sources cited in the editor’s footnote to Beirut, 1996 edition of this source, 2:210).
The reference in this version to “children of ‘Abd Manaf” instead of “children of ‘Abd
al-Muttalib” had a political implication, as the first referred exclusively to the Bant Hashim
while the latter included the Banii Umayya too.
Kulayni, Kafi, 3:567.
The text of the letter, which affirms prophethood among the Magians, is quoted later in the
same report (Kulayni, Kafi, 3:567-68).
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[Muhammad b. al-Tayyar:] I asked Abu ‘Abd Allah about the [items]
on which zakat is due. He said, “On nine things: gold, silver, wheat,
barley, dates, raisins, camels, cattle, and sheep. The Messenger of God
(may God’s prayer and peace be upon him and his Family) excused
everything else.” I said, “May God put you on the right path! We have
one grain in abundance.” He said, “What is it?” [ said, “Rice.” He said,
“Yes! How abundant it is!” [ said, “Is zakat owed on it?” He yelled at
me and said, “I tell you that the Messenger of God (may God’s prayer
and peace be upon him and his Family) excused everything else, and
you tell me that you have grain in abundance and ask if zakat is owed
on it?”

OB ¢ k) 8 uss 3 28 1B [3 0 g3 g)1 3] ) s 3 oy i o Fyglae

120, ) 8 s § ol iy — g Ty ade bl Lo — bl gy
[Mu‘awiya b. ‘Ammar:] [Addressing the proper way of standing at
‘Arafat during the hajj] Abu ‘Abd Allah said, “Stand on the left side
of the mountain, for the Messenger of God (may God’s prayer and

peace be upon him and his Family) stood at ‘Arafat on the left side
of the mountain.”
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[Sa‘ld al-A‘raj:] I said to Abu ‘Abd Allah, “May I be made your ransom!
We have women [pilgrims] in our [hajj] group. Shall I take them [from
Muzdalifa toward Mina] at night?” He said, “Yes! Do you want to do as

the Messenger of God (may God’s prayer and peace be upon him and
his Family) did?” I said, “Yes!” He said, “Take them there at night.”
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123 Tusi, Tahdhib, 4:4.

124 Kulayni, Kafi, 4:463.
125 Kulayni, Kafi, 4:474-75.
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[Ishaq b. al-Fadl:] I asked Abu ‘Abd Allah about prostrating on
straw mats. He said, “There is nothing wrong with that, but I prefer
if one prostrates on the earth. The Messenger of God (may God’s
prayer and peace be upon him and his Family) used to prefer that,
to placing his forehead firmly on the earth, so I prefer for you what
the Messenger of God (may God’s prayer and peace be upon him
and his Family) preferred.”
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[‘Ali b. Abl Hamza:] I asked Abu ‘Abd Allah about praying in clothing
made from fur. He said, “Do not pray in it, but there is nothing wrong
with [clothing made from the skins of] squirrels, for it is a creature
that does not eat meat, and it is not something that the Messenger of

God (may God’s prayer and peace be upon him and his Family) for-
bade when he forbade that which has fangs and claws.”
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[‘Amir b. ‘Umayra:] I said to Abu ‘Abd Allah, “I have heard that you
said that if a man dies without performing the hajj, then if some mem-
bers of his family perform the hajj on his behalf, it counts for him.” He
said, “Yes! I testify that my father reported to me that the Messenger
of God (may God’s prayer and peace be upon him and his Family) was

approached by a man who said, ‘O Messenger of God! My father died
without performing the hajj’ The Messenger of God (may God’s prayer

126 Tusli, Tahdhib, 2:311.
127 Kulayni, Kafi, 3:397-98 (see also Tusi, Tahdhib, 2:203).
128 Kulayni, Kafi, 4:277.
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and peace be upon him and his family) said to him, ‘Perform the hajj
on his behalf, for that counts for him.”12°
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[Rifa‘a:] Someone asked Abu ‘Abd Allah whether riding or walking

[while performing the hajj] was better. He said, “Riding is better than
walking because the Messenger of God (may God’s prayer and peace

be upon him and his Family) rode.”

Much of what was quoted in these reports from the Prophet was shared
by all Muslims across the board. There were, however, details that mem-
bers of the Family of the Prophet remembered that would be important in
understanding what the Prophet had meant in given cases. Consider this
example:
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A variant of the report from the Prophet is quoted in Ibn Abi Shayba, Musannaf, 5:560 and
Nasa’1, Sunan, no. 2638, and a different version (in which “father” is replaced with “mother,”
one being possibly a corruption of the other) in Bukhari, Sahih, nos. 1852, 6699, 7315, and
numerous other sources cited in the editors’ footnote in Ahmad b. Hanbal, Musnad, 4:43.
Tasi, Tahdhib, 5:12.

Kulayni, Kafi, 3:98-99. The sentences between brackets are from a variant of the report,
attributed to Muhammad al-Baqir, in Kitab al-aghsal by Ahmad b. Muhammad b.‘Ayyash
al-Jawhari (d. 401), as quoted in Hasan b. Zayn al-Din al-‘Amili, Muntaqd al-juman, 1:235.
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[‘All b. Ibrahim:] A woman asked Abu ‘Abd Allah, “I used to observe a
period of [restrictions with] postpartum bleeding for twenty days, until
they [that is, the local jurists] gave me a legal opinion [requiring only]
eighteen days [of restrictions].” Abl ‘Abd Allah said, “Why did they give
you a legal opinion specifying eighteen days?” She said, “Because of the
hadith transmitted from the Prophet (may God’s prayer and peace be
upon him and his Family) about what he said to Asma’ bt. ‘Umays when
she had postpartum bleeding after delivering Muhammad b. Abi Bakr
[during the Prophet’s Farewell Pilgrimage]. She [Asma’] said, ‘O Mes-
senger of God! What should I do?” He said to her, “Take a bath, wear a
sanitary pad, and perform the talbiya! She bathed, wore the pad, and
entered Mecca without circumambulating [the Ka‘ba] or performing
the sa’y [that is, walking to and fro between the two mounds of Safa and
Marwa] until she had completed the hajj. She then returned to Mecca
and said, ‘O Messenger of God! [ assumed a state of pilgrim sanctity and
did not circumambulate [the Ka‘ba] or perform say. The Messenger
of God (may God’s prayer and peace be upon him and his family) said
to her,;: ‘How many days has the postpartum been?’ She said, ‘Eighteen
days. He said, ‘Go now and bathe, wear a sanitary pad, circumambulate,
and perform the say.]’ Abu ‘Abd Allah said, “Asma&’ [happened to] ask
the Messenger of God (may God’s prayer and peace be upon him and his
Family) when eighteen days had passed. Had she asked and informed
him before that, he would have ordered her to do the same.”

A report recorded in a number of major Sunni hadith collections grants
the practice of the Prophet’s “rightly-guided” successors the same status as
that enjoyed by the Sunna of the Prophet himself.!*? ‘Ali might have never
heard of that report. He was allegedly offered the caliphate by the council
that ‘Umar set up on his deathbed to choose his successor. The offer came
with the condition that he follow the practice of the Prophet as well as that
of the two former caliphs, but ‘Ali refrained from committing himself to the
sunna of anyone other than the Prophet.’*® Following his lead, the Imams
among his descendants, including Ja‘far al-Sadiq, recognized only the
Sunna of the Prophet as valid precedent.!** Many people in the early period,

132 Ibn Majah, Sunan, nos. 43, 420; Abu Dawud, Sunan, no. 4607; Tirmidhi, Sunan, no. 2676;
Ahmad b. Hanbal, Musnad, 28:367, 373, 375 (and the many other sources cited in the edi-
tors’ footnotes at 28:367-71, 373-76). For an evaluation of this report, see Ibn Hazm, IThkam,
6:76-78.

133 Ya‘qubi, Ta’rikh, 2:162; Tabari, Ta’rikh, 4:233; Ibn al-Athir, Kamil, 3:66.

134 The practice of a Companion of the Prophet during his lifetime in matters related to law was
considered valid, as it was assumed to have come to the Prophet’s attention and received his
endorsement. See, for instance, Tusi, Tahdhib, 7:298:
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however, would call any common practice among the people sunna.'*> The
Imams were careful to differentiate what was Sunna from what was not:

135
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[Muhammad b. Muslim:] I asked Abii Ja‘far [Muhammad al-Baqir] about marrying a
Jewish or Christian woman. He said, “There is nothing wrong with that. Do you not
know that Talha b. ‘Ubayd Allah had a Jewish wife during the time of the Prophet
(may God’s prayer and peace be upon him and his Family)?”
There were also those who considered the statements and practice of individual Companions
in matters of religion to go back to a Prophetic order, reasoning that the Companions would
not have said or done such things otherwise. This conclusion disregards the possibility of
the practice being a personal choice by a Companion on matters on which the law was silent.
It is also based on an assumption of the Companions’ righteousness. Other Sunni scholars,
however, understood this assumption to relate to the Companions’ reliability in transmission
from the Prophet or to the status of the majority of the Companions:
gl s codl 35 e 080l 380 Ny e gtal) ey Jgemel) G4 Alal) I O (50
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When righteousness is widespread, the unknown individual is counted as an upright
individual. That is why the hadith authorities agreed to refrain from researching the
reliability of the Companions, because during the age of the Companions, righteous-
ness was the norm. Hence, they deemed all of them alike, and they accepted hadith
from anyone who was verified to be a Companion (Wansharisi, al-Mi‘yar al-mu‘rib,
10:203-4).
There were also arguments based on a statement ascribed to the Prophet that said,
ok ol F 33 U e
The best of the people are those of my generation, then those following them
(Bukhari, Sahih, no. 2652; Muslim, Sahih, no. 2533; and many other sources cited in
the editor’s footnotes to Tirmidhi, Sunan, 6:167-68 and Ahmad b. Hanbal, Musnad,
6:76-77,7:200, 235).
But there was also a report from the Prophet, quoted in two variants, that had a different tone:

a)>-‘\—rg\Jy> 4531 Gy (CA:;JK);\))H\ Jee ‘:;J:\ Ja

My community is like rain; it is not known whether its beginning is better or its

end (Tirmidhi, Sunan, no. 2869 and other sources cited in the editor’s footnote in
Tirmidhi, 4:550; Ibn Ab1 al-Dunya, Matar, 66).

Tl e W 5,8 3Se 281

My community is a blessed community; it is not known whether its beginning is bet-

ter or its end (Ibn ‘Asakir, Ta’rikh madinat Dimashq, 26:286; ‘Ajluni, Kashf al-Khifa’,

1:328).
See for instance, Abui Yusuf, Radd ‘ala Siyar al-Awza‘, 11, where he says:
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The people of the Hijaz adjudicate, and when it is said to them “On what author-

ity?” they say, “This is according to the established sunna.” It was possibly a
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[‘Abd Allah b. Sinan:] Abi ‘Abd Allah said, “Circumcising boys is from

th

e Sunna, but circumcising girls is not from the Sunna.”
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[‘Ubayd Allah al-Halabi:] I asked Abu ‘Abd Allah about bathing after
one throws pebbles on the columns [in Mina as part of the hajj]. He
said, “I occasionally bathe, but not because of a sunna; rather because
of heat and sweat!”

136

137

138
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practice of the government official in charge of the market or another official
within the government.
Shafi‘1 said the following in his critique of Abt Yusuf’s abovementioned work (Umm, 10:252):
Bl i (Al & By J)I:i o L_?U)S” oy JB L Jp KIS VoM | 5 w)gﬁ" ) Adg
e Y doy [y o o) (3] Bl i ole3IE 5 Bk B
Abu Yasuf claimed that the sunna was established according to what he said, and he
censured Awza‘ for saying “the sunna was established” with no solid, clear origin.
Yet he himself put forward a similar claim with no solid origin or sound report.
See also Sarakhsi, Usiil, 1:380, quoting ShafiT as saying:
O & gy o1, 41 058 o Sz = g ade ) Lo = ) J gy g J) 2V 3y Y
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[The word] sunna does not necessarily mean a sunna of the Messenger of God (may
God’s prayer and peace be upon him) because of the possibility that it may refer to
the practice of towns or of government officials [in different localities] . . . Every-
where that Malik said “the sunna of our town is such,” he meant the sunna of Sulay-
man b. Bilal, who was a local government official in Medina.
Sulayman b. Bilal (d. 172), a contemporary of Malik and hadith transmitter, was in charge
of the khardj (land tax) administration in Medina (Ibn Sa‘d, Tabaqat, 7:598; Dhahabi, Siyar
a‘lam al-nubala’, 7:426).

Confusing the two senses of sunna would occasionally lead to ridiculous outcomes. An
Andalusian Muslim, for instance, performed the procedures for the most unpleasant practice
of mutual cursing (/i‘an) with his wife in the grand mosque of Cérdoba in the year 388 “to
revive a sunna that had been forgotten!” (Wansharisi, Mi‘yar, 4:76).

For the diversity of opinion among the schools on this matter, see for instance, Isnawi, Tam-
hid, 331.

Kulayni, Kafi, 6:37, no. 2. A similar statement is quoted from Muhammad al-Bagir (Kulayni,
6:37,no0. 1):

sl o s Jl ) e ol & L) 1B an d,;‘ O“Jﬁ"‘%)’.“
[Abi Basir:] Abi Ja‘far said, “The Sunna of circumcision is for men and not women.”
Kulayni, Kafi, 4:482 (two slightly different variants of the same report).
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[Hariz:] I asked Abu ‘Abd Allah whether a person in a state of pilgrim
sanctity can sniff a fragrant plant. He said, “No!” I said, “What about
a fasting person?” He said, “No!” [ said to him, “Can a fasting person
smell perfume?” He said, “Yes!” I said, “Why can a person sniff per-
fume but not a fragrant plant when fasting?” He said, “Because [sniff-
ing] perfume is from the Sunna, whereas [sniffing] a fragrant plant is
a bid‘a for someone who is fasting.”1#°

The Imams were also careful not to allow anyone to take their actions as
sunna.**! To them, this was a status bestowed exclusively on the Messenger
of God:
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Barqi, Mahasin, 318.
On the last point in the report, see further Kulayni, Kafi, 4:112:
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[Muhammad b. al-Fayd:]  heard Abt ‘Abd Allah advising against [sniffing] narcissus
for one who is fasting. I said, “May I be made your ransom! Why is that?” He said,

“Because it is the fragrant flower that [non-Muslim] Persians sniff [in their rituals].”

Kulayni, who lived in a land formerly inhabited by Zoroastrians, added (4:113):
Ssalo 3] 4l i m Y O Lyl 2m (s

Some of my colleagues informed me that the [non-Muslim] Persians used to sniff it

while fasting.
See also Tus], Istibsar, 2:94. For the diversity of opinion on this topic among the early gener-
ations and Ja‘far al-Sadiq’s strict position in some instances, see Ibn Qudama, Mughni, 5:148.
Ja‘far’s opinion on a pilgrim’s inhaling the fragrance of a flower while in the state of pilgrim
sanctity, quoted above, agreed with that of the Companion Jabir b. ‘Abd Allah al-Ansari and,
to some extent, with that of ‘Abd Allah b. ‘Umar, which was later adopted by the Shafiis. See
further Bayhagqi, Sunan, 5:92; al-Mawsii‘a al-fiqghiyya [Kuwait], 26:210-11.
For a parallel, see Malik, Muwatta’, no. 114; “Abd al-Razzaq, Musannaf, 1:370-71, quoting
‘Umar as saying, when he refused to wash his clothes that were contaminated with semen:
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By God, had I done that, it would become a sunna.

2/15/22 9:38 AM



160 Text and Interpretation

ol T 290 Y 0 )l Y1 BT 8 23 0 s il 4y Sy
142.&3. uuu\

[Salim b. Mukram:] Aba ‘Abd Allah said, “All appointed Hasan and
Husayn as his successors. A man went to Hasan on the Day of ‘Arafa
while the latter was having lunch, but Husayn was fasting. After Hasan
passed away, he went to Husayn on the same Day of ‘Arafa while the
latter was having lunch. The man said to him, ‘I went to Hasan [while
he was] having lunch and you were fasting; then I came to you and you
are having lunch? Husayn said, ‘Hasan was the Imam, so he broke his
fast so that his fast would not be taken as a sunna that people follow.
When Hasan passed away | became the Imam, so [ did not want my
fast to be adopted as a sunna that people follow.”

Notwithstanding his emphasis on the validity of the Sunna of the Prophet
alone, Ja‘far al-Sadiq’s preference was that the long-standing practices and
customs of the Muslim community should be allowed to continue whenever
they did not contravene the practice of the Prophet and the first generation
of Muslims:'#®

142 Ibn Babawayh, Faqih, 2:53; Ibn Babawayh, ‘llal al-shara’i, 2:73. Later Imams continued to
vary in their practices on this issue in this case too, clearly for the same reason as that stated
by Husayn. ‘Ali Zayn al-‘Abidin and Muhammad al-Baqir did not fast on the Day of ‘Arafa
(Tasi, Tahdhib, 4:299). According to a report, Muhammad al-Baqir said that the Prophet, too,
stopped fasting on that day once the fast of Ramadan had been made obligatory (Kulayni,
Kafi, 4:146). Ja‘far al-Sadiq, however, used to fast on that day (TasI, 4:298).

143 A long-standing practice or custom of the Muslim community may indeed represent a part
of its collective memory from the community of the Prophet and the first generation of Mus-
lims—a memory that may not always have been transmitted in words. Consider the follow-
ing statement (‘Abd al-Razzaq, Musannaf, 1:332):
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[Ma‘mar b. Rashid:] Zuhri said, “The menstruating woman should make up for the
fasts that she misses.” I said, “On whose authority [do you assert this]?” He said,
“This is what all people have agreed upon. We cannot find a chain of transmission
for everything.”
However, a practice or custom may at times represent a non-religious, cultural mentality, as
in the following example (Ibn Qudama, Mughni, 9:395):
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It is reported in a hadith that “Arabs are equal to one another, except for one who is
a weaver or a cupper.” It was said to Ahmad, “How do you rely on this [report] when
you deem it weak?” He said, “The communal practice conforms with it,” meaning,
[the statement] was made in agreement with the customary practice of people.

For a Muslim evaluation of the collective and historical memory of a community or a large
group of people, see Modarressi, “Facts or Fables.”
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[Talha b. Zayd:] Abu ‘Abd Allah said, “The established sunna is that the

jizya [poll tax] should not be taken from the mentally impaired and
the insane.”
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[‘Abd al-Rahman b. al-Hajjaj:] [ asked Abti ‘Abd Allah, “What is the min-
imum distance required of a trip to allow a traveler to shorten prayers
by half?” He said, “The established sunna is a full day [of traveling].”
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[Muhammad al-Warragq:] I presented to Abti ‘Abd Allah a volume with
a copy of the Qur’an that was decorated with gold and the final siira

written in gold. I showed it to him and he did not censure anything
about it, except for the writing of the Qur’an in gold. He said, “I do not

145

144 Kulayni, Kafi, 3:567.
Tusi, Tahdhib, 4:222. This expression recurs repeatedly in the sources, as in the following few

examples:
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[Zuhr:] The prevailing sunna for a man who marries a woman is that he give her [a
gift] before he becomes intimate with her (Ibn Abi Shayba, Musannaf, 6:101).

L o Mg el 8 s e Joadl O G el o

Burying a dead person in soil is better than burying him in a coffin. This is estab-
lished by the sunna (Mufid, Ahkam al-nis@’, 63).
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The Believers are God’s witnesses on earth, so they testify that the deceased died as

=3

a Muslim. This is an established sunna (Kasani, Bada@’i‘ al-sand’i, 2:196).
8S gl 3R e 84“”” Ay L2 o M e
The sunna is established that one should follow prayer with profuse supplications
(Fakhr al-Din al-Razi, Tafsir, 5:202).
LBl Cade e eI e Lol gag el 3 )

The sunna about graves is to level them, and this is preferable according to the more
supported opinion in the Shafi'i school (Qadi Safad, Rahmat al-umma, 1:88).

146 Kulayni, Kafi, 2:629.
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like for the Qur’an to be written in anything but black [ink], as it was
written the first time.”
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[Rawh b. ‘Abd al-Rahim:] I asked Abu ‘Abd Allah about buying and
selling copies of the Qur’an. He said, “Pages [of the Qur’an] used to
be set at the pulpit [in the Mosque of the Prophet in Medina], with a
narrow passage between the pulpit and the wall, enough for a sheep
or a man walking sideways to pass through. A man would come and
copy from [the copy of the Qur’an] there. After that, they began to buy
[and sell] the Qur’an.” I said, “What is your position on that?” He said
to me, “I would prefer to buy it more than I would to sell it I said,
“What would be your position be if [ were to pay [someone] to write
it down?” He said, “There is nothing wrong with that, but I [wanted to
tell you] how they used to do it at the time.”

As seen in the last two examples, Ja‘far al-Sadiq at times used language
that was also used by the adherents of hadith in the early periods. It
employed phrases such as the following:

[ N5 J/ sV 0ST/ LY [ Q) S5/ ol [ )Y /e
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In my opinion... / Itis not my opinion... /I prefer... / Itis preferra-
bletome.../Idonotprefer.../Idislike... /It does not strike me as
sound... /I worry about that / I hope that does not entail committing
asin /I donotbelieve.../Ifear...

This tendency to express rulings in terms of preferences and discourage-
ment was in accordance with Qur’an 16:116, which advised against passing
categorical judgment on a question on which there was no clear permission
or prohibition from God. In Malik’s words:

147 Kulayni, Kafi, 5:122.
148 As mentioned in the introduction, n. 24 on p. 11, in the present context this word has nothing
to do with the concept of ra’y as personal preference or arbitrary decision-making.
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[t was not a practice of the people, nor of those of our forebears past,
nor of anyone I can take as a role model, to say about anything “This is
lawful and that is unlawful.” They never dared to [make such categori-
cal statements] on matters on which there was no specific text. Rather,
they used to say, “We dislike this; we think this is good; we avoid this;
we do not suggest this.” They did not say “lawful” or “unlawful.” The
lawful is what is deemed lawful by God and His Messenger, and the
unlawful is what is deemed unlawful by God and His Messenger.

Examples of the usage of such language abound in Ja‘far’s responses.!°

149 Ibn ‘Abd al-Barr, Jami‘ bayan al-‘ilm wa-fadlih, 2:1075.
150 The following examples come from the relatively small selection of material that I have col-
lected for the present study; more should be easy to find with a digital search:

&,k ‘Ayyashi, Tafsir, 1:189; Kulayni, Kafi, 2:106, 4:300, 5:172, 185, 209, 259, 286, 291, 380,
7:38,64,172,206, 208, 286, 294 (see also 4:524 and 6:400); Ibn Babawayh, Faqih, 4:126-
27,172; Tasi, Tahdhib, 6:199, 7:51, 8:53.

éj Y: Kulayni, 3:67, 4:337, 416, 509, 5:259, 337, 418, 422, 6:125-26, 7:180 (see also
4:524); Ibn Babawayh, 2:202; Tasi, 4:146, 5:247, 248, 7:51, 114, 137, 10:118.

Z-T: Tasi, 4:232, 6:350, 376, 380, 7:192, 8:313.

1 & “Ayyashi, 2:68, 70; Kulayni, 3:65, 457 (G Sl @b 1Y o)) o), 4:81, 270, 301,

©326, 333, 341 () ol o neles oS0 o1, £) J31Y), 456, 482, 490, 515, 539, 5:121, 353, 396,
515, 6:72 (Cb dlad s 5,1¥ 5 ol ); 194, 7:17, 71; Qadi Nu‘man, Da‘@’im al-Islam, 2:102; Ibn
Babawayh, 1:331, 2:271; Tisl, 2:62, 136, 246, 311, 3:307, 5:9, 78, 198 (Al ot 5y Joay),
206,242,248,374,7:17,137. ’

w\ Y: Kulayni, 4:333, 405, 416, 433, 496, 5:223, 224, 231, 247, 369, 440, 495, 6:347,517,
520; Ibn Babawayh, 2:168, 250 (Gl 4 ¢, Ly ells ol W); Tist, 2:51, 205, 5:356, 6:350,
380, 7:448,483, 9:63, 83.

4,85/ St Ahmad b. Muhammad b. Tsa, Nawadir, 42, 132, 170; Barqi, Mahdsin, 629;
Kulayni, 3:369, 4:490, 5:157, 181, 193, 273, 419, 480; Qadi Nu‘man, 1:246; Tusi, 4:260,
5:359, 399, 6:380, 7:147, 299, 463.

oz ¥/ e ‘Ayyashi, 2:69; Kulayni, 2:451, 629, 4:439, 503, 5:152, 223, 224, 7:37, 302;

" Tisi, 5:78, 300, 309, 313, 7:37, 157, 234

ells o&ﬁ Kulayni, 5:555 (for a Sunni parallel, see Darimi, Sunan, 2:1080).

AT 5> T TaisT, 6:188.

es30 Lat Kulayni, 4:301 (] Cof DY 06 5 ¢ Jad o 4 jd N5 8T oo 5T ), 5:478 (o), ol oo 5T L),

&1 Tasl, 5:420.

Ll 44 Kulayni, 5:424.

A1¥: Kulayni, 3:65; TusI, 4:40.

53 it \gs ob Ul Kulayni, 5:474, 6:173.
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IIL. Interpretation

As demonstrated by the examples quoted above, Ja‘far al-Sadiq’s legal
approach was to understand the textin its context by using lexical semantics,
and to apply hermeneutics to turn a ruling issued for a specific case into a
general principle and thereby allow it to cover all cases that share a clear
common denominator with the original ruling.

For Ja‘far al-Sadiq, the plain meaning of a text was the valid one. This was
what the text stood for, what the speaker meant to say, and the message that
he intended to convey. Any claim to a different meaning had to establish
beyond doubt why the speaker used language in a way that did not corre-
spond with its plain meaning.
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It was said to Abii ‘Abd Allah that it has been reported that you [mem-
bers of the House of the Prophet] hold that khamr, maysir, ansab, and
azlam [the sins and evils mentioned in Qur’an 5:90] are [references to
certain] people. He replied, “God would not address His creation with
what they could not comprehend.”

As for his use of semantic and hermeneutic techniques, the following
examples are illuminating. The first one concerns Qur’an 4:23, which sets
the rule for those within the prohibited degree of affinity for marriage:
“Forbidden to you are . . . the mothers of your wives and your stepdaugh-
ters who are under your care from your wives with whom you have con-
summated marriage.” Here, the Imam argues with respect to an unqualified
word in the passage:
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[Ishaq b. ‘Ammar:] Ja‘far b. Muhammad said, “Stepdaughters from the
mothers with whom you have consummated marriage are unlawful

151 ‘Ayyashi, Tafsir, 2:75; Kashshi, Rijal, 291.

152 ‘Ayyashi, Tafsir, 1:383 (also Tusi, Tahdhib, 7:273). The same opinion and argument are
attributed to Ibn ‘Abbas in the Sunni tradition. See Ibn Qudama, Mughni, 9:515 and the
sources cited in the editor’s footnote therein.
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to you regardless of whether they are in your care. As for the ‘moth-
ers [of your wives], however, the word is unqualified; [the prohibition
applies] regardless whether you have consummated marriage with
the daughters. So, consider mothers [of wives] forbidden altogether.
Leave vague what God has left vague.”

The point is further explained in a statement from Ja‘far’s father:
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[Abli Hamza al-Thumali:] [ asked Abii Ja‘far about a man who marries a
woman and divorces her before consummating the marriage with her.
Is her daughter lawful for him? He said, “There is nothing wrong with
that.’>* God, the Exalted, says: ‘[Among women not lawful as marriage
partners are] the stepdaughters in your care, born of your wives with
whom you have consummated marriage, but if you have not consum-
mated marriage with them, there is no blame on you. But if he marries
the daughter and then divorces her before consummating marriage
with her, her mother is not lawful for him.” I said, “Are they not the
same?” He said, “No! The one thing is not like the other. God says, ‘The
mothers of your wives.” He did not make an exception in this case like
He imposed a condition in the other. This case is unqualified; it does
not have a condition, whereas the other case does have a condition.”
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‘Ayyashi, Tafsir, 1:381-82.

That is to say, she is not forbidden to him as a daughter of a wife, because the wife was
divorced before the consummation of marriage. However, if the child was brought up by the
husband as in a case where marriage continued for years without consummation, the girl
should be forbidden to the man as indicated by the implied rationale in a report from Ja‘far
al-Sadiq in Kulayni, Kafi, 5:448 and Ibn Babawayh, Faqih, 3:259 on a nanny who raised a baby
boy: ale > =iy9 s of (see further, Hurr al-‘Amili, Was@’il al-Shi‘a, 20:500-502). The
same rationale clearly applies to an adopted child, too.
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[Zurara:] Abu ‘Abd Allah said, “A man should not take back what he
gifts to his wife, nor a woman what she gifts to her husband, whether
or not the gift is already possessed by the other. Did God, the Blessed
and Exalted, not say, ‘It is unlawful for you to take anything [back] of
what you have given them,**® and He said, ‘If they give up anything of
it to you willingly then take it in satisfaction and ease’?**” This applies
to both bridal gifts and ordinary gifts.”
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[Zurara:] Regarding hunting, Abu “‘Abd Allah said, “As for things besides
dogs that hunt—lynxes, hawks, and the like—what they hunt cannot
be eaten unless you are able to slaughter it [according to Islamic ritual
law], because God, the Mighty and Majestic, speaks of ‘trained dogs.**
So what is hunted by anything other than a dog cannot be eaten, unless
it is slaughtered.”
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[‘Ubayd b. Zurara:] I said to Abu ‘Abd Allah, “[Tell me about] the
statement of God, the Mighty and Majestic: ‘Whosoever among you
is present during the month must fast it.”*¢! He said, “How clear it is!

Whoever is present when the month begins should fast it, and who-
ever is traveling should not fast it.”
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Kulayni, Kafi, 7:30 (also Tus], Istibsar, 4:110; Tasi, Tahdhib, 9:152).

Qur’an 2:229.

Qur’an 4:4.

‘Ayyashi, Tafsir, 2:11 (with a variant in Kulayni, Kafi, 6:205). See also Kulayni, 6:203-4 for a
couple of other reports on the topic with the same argument.

Qur’an 5:4.

Kulayni, Kaff, 4:126.

Qur’an 2:185.
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Abi ‘Abd Allah said, “When the month of Ramadan commences, God
made for it a [specific] condition. God, the Exalted, says, ‘Whosoever
among you who is present during the month must fast it.*** Thus, once
the month of Ramadan commences, a man may not travel unless it

is to perform a hajj or ‘umra, to pursue money that he fears may be
wasted, or [to aid] a brother who he fears may die.”
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[Mas‘ada b. Sadaqa:] Ja‘far b. Muhammad was asked whether enjoin-
ing right and forbidding wrong was a universal obligation for the
community, and I heard him say, “No!” It was said to him, “Why not?”
He said, “It is [a duty] for the strong individual, who is to be obeyed
[by virtue of the ability to use force] and who is knowledgeable of the
right and the wrong. It is not for the weak, who has no way [to enforce
it]. The proof for this is the Book of God, the Mighty and Majestic,
where He says, ‘Let there be among you a community calling to the
good, enjoining good, and forbidding wrong.'*® This is specific, not
general. It is like when God, the Mighty and Majestic, says, ‘And among

162
163
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Tusi, Tahdhib, 4:216.

Qur’an 2:185.

Ibn Babawayh, Khisal, 6, quoting a part of this report. This is also how this transmitter usu-
ally mentions Ja‘far al-Sadiq (Modarressi, Tradition and Survival, 1:320). In Kulayni, Kafi,
5:59, however, the authority of the report appears as <l 4¢ &;t o; presumably a later emen-
dation by either the author or a copyist.

Kulayni, Kafi, 5:59-60.

Qur’an 3:104.
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the people of Moses is a community that guides by the truth and does
justice thereby.'*” He did not say, ‘Upon the community of Moses, nor
upon all his people, and at that time they were composed of several
communities. A ‘community’ means one or more people, as God, the
Mighty and Majestic, says, ‘Truly Abraham was a community, devoutly
obedient to God.”’*%8

Slob Cgud cadl B Jory oo 4l e U el 1JB 85135 op s
izl padd 5 aiday o5ad F Dol gl Ang )l 89,005 L)y g B Ay )
s Yy &) yasiag Jo\}.:u;\ BW 1093 glad dgm ?" L :J6 L afa] s ?‘
ojad % Lol gl )l C3llad Ay al) Ol gbo b b 08 0 s Lale
7 Sy 236 acley adeo ddl b Sl gusd dirlo [ 0] 7 y5eb aidas
b e ade Jad o (A8 1B L&) shkiay g F Bgand Cglad axy
o0 i OF U8 dlal b cre Bt e clar LS dms (90§50 OF I3
) Joo = bl J ey oy D gl 35 d g 2y 3 U3 ghall ) 116 Sl oo
p T 0 - °,”1a’f " & T v
:JB ?%@\j\i}u O 5353019 L2l ul}& gy 4l 18 .(J.wj iy ak
M 2 207 ~gren o .- . - -

) O gl ke 381G 2 O (AS $5185 Banh tlagd JB W8 (U L

170.«&5 t}kj oyady 14 (J f\.qag).e
[‘Ubayd b. Zurara:] I asked Abu ‘Abd Allah about a man who performs
[as part of the hajj] the obligatory circumambulation around the
House [of God, the Ka‘ba] seven times [as required]. He then performs
the sa‘y between the mounds of Safa and Marwa for four times. His
stomach then signals to him, so he goes to answer the call of nature
and then engages his wife. He said, “He must undertake a full-body
washing, resume the sa‘y for three cycles, and ask his Lord for forgive-
ness, and he is not liable for anything.” I said, “What if he performed
four cycles of the obligatory circumambulation around the House, and

then his stomach signaled to him, so he went to answer the call of
nature and then engaged his wife?” He said, “His hajj is invalidated;

167
168
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170
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Qur’an 7:159.

Qur’an 16:120. On this report, see especially Cook, Commanding Right and Forbidding Wrong,
256-57, and the accompanying notes.

That is, he walks to and fro between the two mounds of Safa and Marwa, a Qur’anic usage
(2:158), although the common term for this act, as also used elsewhere in this text, is sa’y
not tawaf.

Kulayni, Kaft, 4:379-80 (also Tusi, Tahdhib, 5:321-22).
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he must offer a sacrifice, undertake a full-body washing, resume cir-
cumambulation for seven rounds, perform the sa’y, and ask his Lord
for forgiveness.” I said, “How is it that you do not require him to offer
a sacrifice when he engages his wife before finishing the sa‘, but
you require him to offer a sacrifice when he engages his wife before
completing the circumambulation?” He said, “The circumambulation
is an obligation and there is a prayer attached to it, but say is a rite
established by the Messenger of God (may God’s prayer and peace be
upon him and his Family).” I said, “Does God not say, ‘Safa and Marwa
are among the rituals set by God’?"'’* He said, “Yes, but He says about
them, ‘And whoever does good voluntarily, then God is Thankful,
Knowing! If the sa‘y were obligatory, He would not say, ‘whoever does
good voluntarily.”172
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[Abu Ayyub Ibrahim al-Khazzaz:] I said to Abu ‘Abd Allah, “We want
to leave early [at the end of the hajj]”—and when I asked him it was
the Night of Departure—“so what time should we depart?” He said,
“Do not depart on the second day until the sun has passed its zenith.
As for the third day, depart when the sun rises, with God’s blessing.
God, Whose praise is magnified, says, ‘Whosoever hastens on after
two days, no sin shall be upon him.7* Had He not said anything else,

anybody who stayed would have rushed [to leave], but He said, ‘And
whosoever delays, no sin shall be upon him.”
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Qur’an 2:158.

The argument is based on the differences between two categories of obligation, fard and
wajib, as explained in works on usul al-figh.

‘Ayyashi, Tafsir, 1:210 with a variant in Kulayni, Kafi, 4:250.

Qur’an 2:203.

2/15/22 9:38 AM



170

Text and Interpretation

o4

by JB cpe9 e dd) 095 989 ¢ 5m KL el2 Y (b)) iy by JB e :JB SR Y

23 (b3 g by JB13) Y 1 JB SIS jlo CaSTy 1l Gl Il ald «asty))
Ll baylgls) sy Lede ay,al Gl O sl il by JB 13)5 cad Bae

75, 3 Ll oY) Bl

[Isma‘l al-Hashimi:] Regarding the situation of a woman who forni-
cated and then gave birth to a child, and admitted to the ruler of the
Muslims that she is a fornicator and that her child was the product of
fornication; the child then grows up to become a man and someone
slanders him—how many lashes should the slanderer receive? Abu
‘Abd Allah said, “He will be lashed and he will not be lashed.” I said,
“How is he both lashed and not lashed?” He said, “Whoever says, ‘O
child of fornication, is not lashed, but is given a discretionary pun-
ishment that is less than the hadd punishment [of eighty lashes]. And
whoever says ‘O child of a fornicator’ is lashed according to the full
hadd punishment.” I said, “How is that so?” He said, “Because if he
says, ‘O child of fornication, he has spoken the truth [and thus is not
punished with the hadd]. But if he says, ‘O child of a fornicator’ he

is

lashed according to the full hadd punishment because he has slan-

dered her [that is, the mother] after she manifested her repentance
and the ruler applied the hadd punishment to her.”*7¢

Ja‘far’s father, Muhammad al-Bagqir, applied the same methods—using
semantic and hermeneutic techniques—in his legal interpretation, as the
following examples demonstrate:
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Barqi, Mahasin, 306.

The point here is that the word “fornicator” is commonly understood to refer to the current
status of its subject, whereas illegitimacy refers to the child’s status at birth. The fact that the
child was illegitimate at birth was already established by the mother’s acknowledgement,
but the mother had thereafter repented and was thus no longer considered a fornicator.
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[Zurara:] I said to Abu Ja‘far, “Will you tell me from where you learned to
say that wiping [in ritual ablution] applies to part of the head and part of
the feet?” He said, “O Zurara! The Messenger of God (may God’s prayer
and peace be upon him and his Family) said it, and it was revealed by
God in the Book. God, the Mighty and Majestic, said, ‘Wash your faces,*”®
so we learned that the entirety of the face must be washed. Then He
said, ‘and your hands up to your elbows, and he linked the arms up to
the elbows to the face, so we learned that they must be washed up to
the elbows. Then there is a disconnect in the speech; He said, ‘and wipe
over your heads, so we learned when he said ‘over your heads’ that wip-
ing applied to part of the head due to the “over” (ba’) preposition.’”” He
linked the feet to the head, just as he linked the arms to the face, saying,
‘and your feet up to the ankles. By linking feet to the head, we learned
that wiping applied to part of them. This was explained by the Messen-
ger of God (may God’s prayer and peace be upon him and his Family) to
the people, but they forgot it

177 ‘Ayyashi, Tafsir, 2:18-19. Also Kulayni, Kaff, 3:30; Ibn Babawayh, Faqih, 1:56-57.

178 Qur’an 5:6.

179 The letter ba’ appended to the start of a noun usually functions as a preposition meaning
“by” or “with,” however in some instances it can mean “a part of” (this use is known in
Arabic grammar as 2ol sUY). ShafiT (Umm, 1:111) held the same opinion on the basis of
the implication of the Qur’anic passage that a partial wiping of the front of the head is good
enough for wudi’™
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The Qur’anic passage means that wiping over any part of the head will suffice.
His followers followed suit. See, for instance, Ibn Abi al-Khayr, Bayan, 1:125:

el Uy (s, Vg2niinh L gl L
Our basis is the word of God, the Exalted: “And wipe over your heads.” [The letter]
ba’ [preceding “heads” in the Arabic] is to signify a part [of its subject].
and Mawardi, Hawi, 1:137:
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Our basis is the word of God, the Exalted: “And wipe over your heads.” This indi-

cates that the letter ba’ is added to signify a part [of its subject], meaning “a part

of your heads.”
The idea was also confirmed by Shirazi, Luma‘, 184-85; Shirazi, Tabsira, 1:237; Fakhr al-Din
al-Razi, Mahsil, 1:379; Nawawi, al-Majmii‘, 1:441, and other ShafiT authors, as well as some
Hanafis (e.g, Jassas, al-Fusul fi al-usil [Kuwait, 1994], 1:94; Sarakhsi, Mabsiit [Beirut, 1993],
1:63). However, the validity of that linguistic principle has been disputed by a few Arab lin-
guists. See, for instance, Ibn Sida, Muhkam, 10:569. See also Ibn al-‘Arabi, Ahkam al-Qur’an,
2:571.
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[Zurara and Muhammad b. Muslim:] We said to Abu Ja‘far, “What is
your opinion about prayer during travel? How is it performed and how
many [rak‘as] is it?” He said, “God, the Exalted, says, ‘When you travel
upon the earth, there is no blame upon you for shortening prayer [by
half].'®* Hence, praying half while traveling is obligatory, just like it is
obligatory to pray in full when in residence.” We said, “He said, ‘there
is no blame upon you’; He did not say, ‘do.” So how [do you say that] He
made this obligatory like He made the full prayer obligatory when in
residence?” He said, “Did He not say regarding Safa and Marwa, ‘Who-
soever performs the hajj to the House, or makes the ‘umra, there is
no blame on him in going to and fro between them’?*®2 Do you not
see that walking the distance between them is obligatory?” We said,
“Whoever prays four rak‘as while traveling, should they repeat their
prayer or not?” He said, “If the Qur’anic passage on praying half was
recited and explained to him and he still prayed four, he must repeat
it. If it was not recited to him and he did not know about it, he does
not have to repeat it.”

ool o s 8 ol e o Jod ) il call £ anm QY 5 1B 012
Tlls 6 ol bl B lald 0585 Lae ST (a3l 055 G 8 Ll
Sizb cpagald Sy egele saY (S 13 1ty 52 clls B 0Ly Lo 1Y 1
A= u:s}}e gty o) el s Ll ) Ol by Legles] S k) o
B ol S50 3Ll o Ogmart o6 Sy (B 720 208 22

180 ‘Ayyashi, Tafsir, 1:436.
181 Qur’an4:101.
182 Qur’an 2:158.

311467 TXT.indd 172 2/15/22 9:38 AM



Chapter 2: The Legal School

173

o 0525k S2ES Gl Cas L3 A5 6 05 ) Ll 10U S pa3l) o

2, ) o bl sl o)
[Humran:] I said to Abt Ja‘far, “Do you think a true believer is favored
above an ordinary Muslim with respect to any matter of inheritance,
adjudication, or the like, so that a true believer gets more than an
ordinary Muslim in inheritance and otherwise?” He said, “No! They
are treated alike as they are both subjects of the Imam [of the Mus-
lim community]. However, true believers are favored above ordinary
Muslims with respect to their deeds and what they do to draw closer
to God.” I said, “Does God not say, ‘Whosoever does a good deed shall
have ten times the like thereof;®* and you believe that the ordinary
Muslim shares with the true believer the duties of praying, paying
zakat, fasting, and performing the hajj?” He said, “Did God not say,
‘And God multiplies for whomsoever He wills’?'®> The true believers
are those whose deeds are multiplied.”
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[Zurara:] Abu Ja‘far said, “One should not marry the People of the

Book.” I said, “May [ be made your ransom! Where is the prohibition
stated?” He said, “His, the Exalted, saying, ‘And hold not to the ties of

disbelievers.”187

IV. Venture Beyond Text!®®

That Ja‘far al-Sadiq, his father, and the Imams among their descendants
rejected the validity of forming legal opinions independently of texts through
personal preference or arbitrary decision-making (ra’y)**® and of reasoning
by analogy (giyas), as the two concepts were known and practiced at the
time, is well known in the Islamic legal tradition and attested to by numerous
reports from them and their close associates. Their language and reasoning

183
184
185
186
187
188
189
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‘Ayyashi, Tafsir, 1:270.

Qur’an 6:160.

Qur’an 2:261.

Kulayni, Kafi, 5:358.

Qur’an 60:10.

This subtitle is borrowed from the title of Chapter 4 of Weiss, Spirit of Islamic Law.

The lexicographical sense of ra’y is opinion in general, and that was meant when, for instance,
Hafs al-A‘war said to Ja‘far al-Sadiq S g2 &b, L (“What is your position on this?”) (TisI, Tah-
dhib, 7:177, with a variant in Ibn Babawayh, Faqih, 4:241; cf. Kulayni, Kafi, 7:153, where it is
“Khattab al-A‘war” who posed the question to Miisa al-Kazim).
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are very familiar, and similar to those employed by other opponents of
arbitrary decision-making and reasoning by analogy at that time and after.
Here are a few statements attributed to Ja‘far al-Sadiq about ra’y:
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[Mas‘ada b. Sadaqa:] Ja‘far b. Muhammad said, “Whoever gives people
legal opinions on the basis of his own personal preference has com-
mitted himself in matters of religion to that which he does not know.”
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[‘Abd al-Rahman b. al-Hajjaj:] I asked Abu ‘Abd Allah about sitting
in the company of the partisans of ra’y. He said, “Sit with them, but
beware of two traits that ruin men: issuing opinions to people on the

basis of your personal preference, and committing yourself in matters
of religion to that which you do not know.”
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[Muhammad b. Bishr al-Aslami:] I was with Aba ‘Abd Allah when
Waraqga was questioning him. Abi “Abd Allah said to him, “You are a
people who impose [your personal opinions] on the Sunna, while we
are a people who follow the Sunna.”

And here are some of his statements about giyas:
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[Abl Shayba al-Khurasani:] I heard Abi ‘Abd Allah say, “God’s religion
cannot be attained through analogies.”

190 Himyari, Qurb al-isnad, 12.

191 Barqi, Mahasin, 205, with variants at 204; Kulayni, Kafi, 1:42.
192 Barqi, Mahasin, 214.

193 Barqi, Mahasin, 211; Kulayni, Kafi, 1:56 (see also 57).
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[Aban b. Taghlib:] Abii ‘Abd Allah said, “When analogy is applied to the
Sunna, the religion is effaced.”
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[‘Abd Allah b. Sinan:] Abu ‘Abd Allah said, “The Sunna cannot be anal-
ogized from.”
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[Tbn Shubruma:] I do not remember a hadith I heard from Ja‘far b.
Muhammad without having my heart almost break. He said, “My father
told me, from my grandfather, from the Messenger of God (may God'’s
prayer and peace be upon him)”—Ibn Shubruma added, “I swear by
God that his father did not lie to his grandfather, and his grandfather
did not lie to the Messenger of God (may God’s prayer and peace be
upon him)”—*“[that the Messenger of God said,] ‘Whoever engages in
analogy [in matters of religion] will cause ruin and fall into ruin, and
whoever gives legal opinions without knowledge will cause ruin and
fall into ruin.”
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[Hasan b. Rashid:] I asked Abu ‘Abd Allah, “Does a menstruating

woman have to make up [missed] prayers?” He said, “No!” I said,
“Does she have to make up [missed] fasts?” He said, “Yes!” I said, “On

194 Barqi, Mahasin, 214; Kulayni, Kafi, 1:57 (also 7:299-300).

195 Kulayni, Kafi, 1:57, 4:134. See also Himyari, Qurb al-isnad, 359.
196 Barql, Mahasin, 206; Kulayni, Kafi, 1:43.

197 Kulayni, Kafi, 4:113.
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what basis?” He said, “The first person who did giyds was Iblis!"**¢ |
said, “Can a fasting person stay in water to cool himself down?” He
said, “Yes!” I said, “Can he wet the clothes that he is wearing [for the
same purpose]?” He said, “No!” I said, “On what basis?” He said, “On
that same basis [that the first to do giyas was Iblis].”*
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[Sama‘a b. Mihran:] Abu ‘Abd Allah said, “Those who were ruined
were ruined by giyas.” I said, “May God put you on the right path! Why
is that?” He said, “Because there is nothing that is not addressed by

the Book and the Sunna, and your duty is [simply] to quote what is
there when a question comes up to you.”
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This is a reference to Qur’an 7:11-12 (also 38:76 and 17:61), describing how Iblis disobeyed
God’s command to prostrate himself before Adam, arguing that he was made of a better
material than Adam was: “God said, ‘What prevented you from prostrating yourself when I
commanded you to [do so]?’ He [Iblis] said, ‘I am better than he is; You created me from fire,
whereas You created him from clay.”

In other words, the human mind is incapable of deciphering the mind of God. Any attempt to
explain the wisdom behind the laws of the shari‘a is doomed to fail and thus not allowed.
Durust b. Abl Mansir, Kitab, 292.
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[Muhammad b. ‘Abd al-Rahman b. Ab1 Layla:] [ went on the hajj in the
same year that Abii Hanifa went to Mecca. We were on the road until
we reached Medina. When we arrived in Medina Abu Hanifa said to
me, “l would like to visit this man to greet him”—he was referring to
Ja‘far b. Muhammad b. ‘Ali b. al-Husayn b. “Ali b. Abi Talib—*“and to
question him, but I fear that he may not permit me.” I said to him, “If
he knows your situation, it is more likely that he will not permit you.
But remain with me, so if he permits me, you can enter with me.” We
went to his door and I said to his servant, “Convey greetings to him,
and tell him it is [Muhammad b.] ‘Abd al-Rahman b. Abi Layla and a
man from Kifa.” He [the servant] came back to us with permission,
so we entered and he greeted us and ushered us close to himself.
When we felt comfortable, he turned to me and said, “Who is this
man?” I said, “May my father and mother be made your ransom! This
is Abli Hanifa! [He is] the jurist of the people of Kiifa.” He turned to
him and said, “You are Nu‘man b. Thabit?” He said, “Yes! May my
father and mother be made your ransom!” He said, “You are the one
who analogizes the religion using your personal opinion?” He said,
“May my father and mother be made your ransom! I do that in novel
cases that occur without there being any mention of it in the Book
of God, nor a basis in the Sunna of the Messenger of God (may God’s
prayer and peace be upon him), the consensus of the Muslims, or a
report that goes all the way up [to the Prophet]. If that is the case,
we consider the most similar case to the matter and analogize.” He
smiled, then said, “Beware, O Nu‘man! Whatever is not covered by a
firm basis (hujja) in the Book of God, the Sunna of the Messenger of
God, the consensus of the Muslims, or a report that goes all the way
[to the Prophet] does not have a ruling for you and the obligation
respecting it is canceled for you. Do not assume responsibility for

201 Balawi (d. 604), Alif-ba’, 2:305.
202 The phrase between the brackets is from a variant of the report in Zubayr b. Bakkar, Muwaf-
faqiyyat, 76-78.
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what you have not been commanded.?”® Fear God, and do not analo-
gize the religion using your personal judgment.”

A

key problem with analogical reasoning was that itignored some essen-

tial details that would render the legal disposition of particular cases differ-
ent, even if they were similar in some respects. A conversation between the
Imam and one of his learned disciples explains the point well:
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203 On this last point, see also the statement variously, and with minor variations, attributed to
the Prophet (e.g., Tabarani, al-Mujam al-awsat, 7:265-66; Daraqutni, Sunan, 5:538) or ‘All

(Nahj al-baldgha, no. 105 [ed. Subhi al-Salih: 487]; Amidi, Ghurar al-hikam, 189):
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God (Glory be to Him) imposed obligations upon you, so do not abandon them. He
placed limits on you, so do not transgress them. He forbade things, so do not violate

them. And He kept silent about things, but He did not omit them out of forgetfulness,
so do not burden yourselves with them.
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[‘Abd al-Rahman b. al-Hajjaj:] Abi ‘Abd Allah asked me whether Ibn
Ab1 Layla and Ibn Shubruma disagree [on any legal issue]. I said, “I
was informed that a client of Isd b. Mlisa?*® passed away, leaving
behind a lot of debt as well as slaves, whose combined value equaled
his debt, but he manumitted them upon his death. ‘Isa b. Miisa asked
the two of them about the case. Ibn Shubruma said, ‘I think you should
allow them to work up to their market price and pay their income
to the creditors [to settle the debt], because he [the client] manumit-
ted them upon his death.” Ibn Abi Layla said, ‘I think you should sell
them and pay their value to the creditors, because he [the client] could
not manumit them upon his death while carrying a debt that covered
them [that is, their market value]. These people of the Hijaz today do
not allow a person to manumit his slave if he owes a large debt. Then
Ibn Shubruma raised his hand to the sky and said, ‘Praise be to God!
O Ibn Abi Layla! When was it that you picked up this opinion? I swear
you did not say it except to disagree with me.” Abu ‘Abd Allah said,
“Which of the two opinions did he [Isa] adopt?” I said, “I heard that
he adopted the opinion of Ibn Abi Layla. He had a personal interest in
the case, so he sold them and repaid the debt.” Abu ‘Abd Allah said,
“With whose opinion do those in your region [that is, the jurists of
Kiifa] align?” I said to him, “With Ibn Shubruma, and [even] Ibn Abi

Layla finally went back to the opinion of Ibn Shubruma.” He said, “By
God, the truth is with what Ibn Ab1 Layla said, even if he went back on

204
205
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Kulayni, Kafi, 7:26-27; Tusi, Tahdhib, 9:217-18.
Isa b. Miisa b. Muhammad b. “Ali b. ‘Abd Allah b. al-‘Abbas, Shaykh al-Dawla (d. 168), gover-
nor of Kiifa in 132-47, as also mentioned in Chapter 1.
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it.” I said to him, “For them [the jurists], that [opinion] fails through
analogy.” He said, “Come, challenge me with analogy!” I said, “Me, chal-
lenge you with analogy?” He said, “Challenge me with the hardest of
analogies that can be presented here!”

I said, “A man dies and leaves behind a slave with no other wealth.
The value of the slave is six hundred dirhams, and the debt he owes
is five hundred dirhams, and he manumitted the slave upon his death.
What should be done?” He said, “The slave is to be sold and the credi-
tors are to take five hundred dirhams and the heirs one hundred dir-
hams.” I said, “Is there not one hundred dirhams left over of the slave’s
price after paying the debt?” He said, “Yes!” I said, “Can the man not
do what he wishes with one-third of his inheritance?” He said, “Yes!” I
said, “Did he not [virtually] bequeath one-third of the one hundred [dir-
hams] when he manumitted him?” He said, “Bequests cannot be made
to a slave. His [the slave’s] money belongs to his masters.” I said to him,
“What if the value of the slave is six hundred dirhams and the debt is
four hundred dirhams?” He said, “Likewise. The slave is sold, the credi-
tors take four hundred dirhams, the heirs take two hundred, and noth-
ing remains for the slave.” [ said to him, “What if the value of the slave
is six hundred dirhams and the debt is three hundred dirhams?” Then
he laughed and said, “This is the point that led your companions into
their mistake. They treated [different] things alike and did not know
the Sunna. If the shares owed to the creditors and the heirs are equal, or
the share of the heirs is more than the share owed to the creditors, the
[deceased] man is not under suspicion [of having intended to harm the
creditors] for his bequest. His bequest is permissible on its face. Thus,
the slave is set apart; half of him goes to the creditors, one-third goes to
the heirs, and he gets one-sixth [manumitted].”

Another example:
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[Abl al-Maghra:] Abt ‘Abd Allah said with regard to a man who leases
land and then subleases it for a higher price than he leased it for,

“There is nothing wrong with that. Land is not the same as a home
or a hired laborer. The profit earned through the sublet of a house

206 Kulayni, Kafi, 5:272, with two variants at 5:271-72.
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is unlawful, and the profit earned through the sub-hiring of a hired
laborer is unlawful.”2%”

However, when the operative cause of a law is explicitly mentioned in the
Qur’an or the Sunna, or the text is applicable to the case at hand a fortiori,
or two or more cases share a common denominator that determines their
shared legal status, the law is extended from a case regarding which the law
is already defined by the text to another case that remains undefined.?’® The
following examples illustrate this process:

orldly 38 o 7 G 8yanlly b b Jal Jom) oy bl s UT Bl 1 J6 I
g 1 b a3 gl a5gay O 89,105 Ll o pny Bl g8 O] (gised Dy

209, 4 ) 6453’) e e L.Sc.,a 459-?? \SL.Z) EJ.,uJ\
[‘Ubayd Allah al-Halab1:] I asked Abiui ‘Abd Allah about a man who

said the talbiya for the hajj and the ‘umra together [that is, for hajj
tamattu‘], then arrived in Mecca while the people were at ‘Arafat, so

207 For similar ideas in the Sunni tradition, see for instance, ‘Abd al-Razzaq, Musannaf, 8:222-23.

208 The procedure is known in Muslim jurisprudence as ilgha’ khustsiyyat al-mawrid, at times
expressed also as al-mawrid laysa bi-mukhassis, both denoting disregard of specific details
and conditions that are not essential to the law. Similarity per se cannot serve as the basis for
extending a law from one case to another. It can only serve as a pedagogical method to make
the argument more understandable to a student. In a conversation between Ja‘far al-Sadiq
and one of his disciples in Ibn Babawayh, Faqih, 2:168-69, and Ibn Babawayh, 7lal al-shard’i,
2:139 (with variants in Tusi, Tahdhib, 5:360, and with a different ascription in Kulayni, Kafi,
4:234), the Imam mentions a similar case to support his argument, and the disciple says,
“People call this giyas!” (U xs wLa)) 1ds). The Imam said, “I likened one thing to another
so that you could understand it” (43 23 ¢ Casr &l gin ). His response recalls the title of
Chapter 12 of Book 96 of Bukhar?’s Sahih (containing hadiths 7314-15):
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The chapter on the one who likens a known subject to a subject whose ruling has
been made clear by God, to help the questioner understand it.
A commentator on Bukhari (Muhammad b. “‘Abd al-Hadi al-Sindj, al-Hdshiya ‘ala al-Bukhari,
4:227) explained this sense of comparison:
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The objective is to liken that which the addressee does not know to what he does
know; meanwhile, both are known to the one who does the comparison, without his
needing to liken them to each other. He likens them to one another in order to help
the questioner who is being addressed understand and to illustrate it to him, but not
in order to derive a rule, as is the view of the people of analogy.

Muhammad al-Bagqir, too, occasionally used the same method in explaining his positions to

his disciples. See for instance, Tusi, 2:133.

209 Tasi, Tahdhib, 5:174.
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he feared that if he circumambulated and performed the sa‘y between
Safa and Marwa [so as to perform his ‘umra first, as one is supposed
to do in hajj tamattu‘], he would miss the standing at ‘Arafat [for his
hajj]. The Imam said, “He should forgo the ‘umra, and when he com-
pletes his hajj he should do what ‘A’isha did,?!° and he does not owe a

sacrificial animal.”

Here, the case of the man was very different from the case of ‘A’isha, but
the two shared a clear common denominator, the time constraint, which
was obviously the reason behind the permissibility of ‘A’isha’s postponing
some of the hajj rituals. This approach, rooted in an essential shared ele-
ment, is also apparent in the following examples:
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[Zurara:] Abu ‘Abd Allah said, “Whoever possesses wealth for the
duration of a year must pay zakdt on it.” [ said to him, “What if he gifts
it one month, or one day, before a year has lapsed?” He said, “Then he
owes nothing.” And he said [regarding a person who makes such a gift
after a year has lapsed], “He is like a man who breaks his fast for a day
during the month of Ramadan while he is at his residence, then leaves

210

211
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This is a reference to a story about ‘A’isha, wife of the Prophet, on a hajj trip. She could
not perform some of the rituals of the hajj because of menstruation and was advised by the
Prophet to skip them and perform them later. The story is quoted in Bukhari, Sahih, no. 1560,
and the other five canonical Sunni hadith collections, as well as in many other early works
cited in the editor’s footnote to Beirut, 1998 edition of Ibn Majah’s Sunan, 4:446.

Kulayni, Kafi, 3:525-26; Ibn Babawayh, ‘Ilal al-sharad’i, 2:62-63, with minor variations.
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at the end of the day on a journey, thinking that by traveling, he will
negate the expiation that has become obligatory for him. Actually, as
soon as the man [in the original case] sees the twelfth crescent [of the
year], the zakat becomes due for him. But if he gifts it before that, that
is permissible and he owes nothing. He is like someone who traveled
and then broke his fast. He cannot avoid [paying zakat] on that which
he has possessed for a year, but on that which has not been in his pos-
session for a year he can avoid it.” [ said to him, “Your father said to me,
‘Whoever avoids the zakat [by granting a gift] must fulfill it” He said,
“My father spoke the truth. The man must fulfill what is obligatory for
him, and he owes nothing for what is not obligatory for him.” Then he
said, “What do you think about a man who falls unconscious one day
and then dies, not having paid zakat—did he have the responsibility
to do it?” I said, “No! Unless he recovers the same day.” Then he said,
“If a man falls ill during the month of Ramadan and then dies during
it, is the fast [for the day of his death] to be made up on his behalf?” I
said, “No!” He said, “It is the same for this man; he owes nothing on his
wealth except on that which has been a year in his possession.”
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[Muhammad b. ‘Udhafir:] I said to Abi ‘Abd Allah, “A man finds himself
in the time for an obligatory prayer, but the ground does not permit
him to stand or prostrate upon it because of an abundance of snow,
water, rain, or mud. Is it permissible for him to pray in the carriage?”

He said, “Yes! It is like being on a ship. [He should pray] standing, if he
can, or else seated.”*'®

212 Tasi, Tahdhib, 3:232.

213 We came across another example of this kind in the previous chapter in a conversation
between Ja‘far al-Sadiq and Sufyan al-Thawri about the hajj station for a group of non-Meccans
who resided in Mecca. Ja‘far defended the correctness of his advice to them, saying:
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These people [whom I advised to go to Ji'rana to assume the status of pilgrim sanc-
tity] reside in Mecca, so it is as if they are of the people of Mecca, and the people of
Mecca do not perform tamattu®.
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[Muhammad b. Muslim:] I asked Abu ‘Abd Allah about a man who
becomes ritually impure with a major impurity but can find nothing
[with which to perform the ritual full-body ablution] other than ice
or frozen water. He said, “[His situation] is like one of necessity. He
should perform the dry ablution with earth, and I do not believe that
he should ever return to that land that endangers his religion.”
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[Abli Wallad:] Abu ‘Abd Allah said, “There is nothing wrong with pay-
ing a middleman. He buys things for people day after day for a speci-
fied payment. He is like a hired laborer.”
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[Mu‘awiya b. ‘Ammar:] Regarding a man who dies and stipulates in his
will that a hajj be performed on his behalf, Abli ‘Abd Allah said, “If he
has never performed the hajj, then [the expenses for] the hajj will be
charged to the entirety of his estate. It is like an obligatory debt.2'” If
he had performed hajj before, then [the hajj is paid for] from a third
[of his estate]. Whoever dies and has never performed the Islamic hajj
and leaves behind only enough for transportation [for performing the
hajj] but has heirs, they are more entitled to what he leaves behind.
If they wish they can use it [for themselves] and if they wish they can
perform the hajj [with it] on his behalf”

214
215
216
217
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Kulayni, Kafi, 3:67.

Kulayni, Kafi, 5:196 (repeated at 5:285).

Kulayni, Kafi, 4:305.

On this point, see also Ibn Ab1 Shayba, Musannaf, 5:559-60; Bukhari, Sahih, no. 6699, and
other sources cited in the editors’ footnote in Ahmad b. Hanbal, Musnad, 4:43.
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[‘Abd al-Rahman b. al-Hajjaj:] [ asked Abu ‘Abd Allah about a man who
shot at game while he was outside the sacred precinct [of Mecca] on
the way toward it, somewhere between the milestone of the precinct
and the mosque. He shot at it outside of the precinct but [the game]
continued with the arrow in it until it entered the sacred precinct and
died from the arrow. Does he owe a penalty? He said, “He owes no
penalty. He is like someone who sets a trap outside the sacred precinct
next to it, and game falls into it and is bewildered and then enters the
sacred precinct and dies. There is no penalty because he [the second
man] set up [the trap] where he did and it was permissible for him,
and [likewise] he [the first man] shot where he shot and it was per-
missible for him, so he is not liable for what happened after that”
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[‘All b. Abi Hamza:] Abii ‘Abd Allah was asked about a [pilgrim] man
who began [his sa‘y] with Marwa rather than Safa [with which he is
supposed to begin it]. He said, “He must repeat it. Do you not see that
if he began with his left side before his right when performing the
ablution, he would have to repeat the ablution?”
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Ibn Babawayh, Faqih, 2:168-69; Ibn Babawayh, ‘Ilal al-shara’i, 2:139, with two variants in Tsi,

Tahdhib, 5:360 and Kulayni, Kafi, 4:234 (attributed to Miisa al-Kazim in the latter source).
Kulayni, Kafi, 4:436.
Kulayni, Kafi, 5:356.
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186 Text and Interpretation

[‘Ubayd Allah al-Halabi:] Abi ‘Abd Allah said, regarding a man who
fornicated with a woman and then wanted to marry her, “It started
as fornication but ended as marriage. This is like a palm tree whose
dates a man acquires unlawfully, but which he later purchases, so they
become lawful for him.

Ja‘far followed the same approach in cases in which the law applied to a
second case a fortiori:
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[Hafs b. Ghiyath:] I said to Abt ‘Abd Allah, “Tell me how the jizya was
dropped and removed from women.” He said, “[It was] because the
Messenger of God (may God’s prayer and peace be upon him and
his Family) forbade killing women and children in the abode of war,

unless they fight. Since it is forbidden to fight them in the abode of
war, that applies a fortiori in the abode of Islam.”

Likewise, common sense, public interest, and blocking what might lead
to unlawful acts (sadd al-dhari‘a, as it is known in Sunni jurisprudence)
were essential elements of his legal thought.??? Here are a few examples
for each:
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221 Barq, Mahasin, 327-28 (whence, Kulayni, Kafi, 5:28-29).
222 Areport from Ja'far al-Sadiq suggests that the Prophet, too, considered these elements in his
legal directives (Tusi, Tahdhib, 6:281):
s o CKJU codde ooy Balgay ML) k})’:\ 3] 6 ) e L}‘! o8 o) oy 9ls
S sy Lol a3 3 = g dly ade il Lo — ) Jsuny d dgze <l 5o
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[Dawid b. al-Husayn:] Abt ‘Abd Allah said, “God ordered that two righteous men
bear witness to divorce but did not impose any such obligation for marriage, so
the Messenger of God (may God’s prayer and peace be upon him and his Family)
ordered the presence of two witnesses as a matter of discipline and in consideration

for the child and for inheritance so that neither can be disavowed.”
See also Ibn Qudama, Mughni, 9:348.
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[Dawid b. Fargad:] Aba ‘Abd Allah said, “Dawid b. “Ali [governor
of Medina] asked me about a man who used to go to another man’s
house. The [latter] man forbade him to go to his house, but he did
not stop doing so. He [the owner of the house] went to the govern-
ment and the government said to him, ‘If he does that, kill him.” So he
killed him—‘What is your position on this?’ I said to him, ‘I believe
you should kill him because he confessed that he killed a Muslim man
[with no legal excuse].??> If this becomes an acceptable norm and
everyone who wants to say that his enemy entered his house so he
killed him will do so.”
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[Sama‘a] I asked Abu ‘Abd Allah about a Muslim who kills a dhimmi.
He said, “This is something sensitive that the people cannot tolerate.

223
224
225
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From a variant of the report in Kulayni, Kafi, 7:375.

Ibn Babawayh, Faqth, 4:126-27.

In the more detailed version of the report in Kulayni, Kafi, 7:375, the man claimed that he
had been given permission to kill the intruder by the previous rulers—that is, the Umayyad
agents in Medina—as Dawiid b. ‘Ali—who is mentioned in the text—was the first governor
named by the newly established Abbasid caliphate after the overthrow of the Umayyads, as
also mentioned in Chapter 1. He was appointed by Abi al-‘Abbas al-Saffah very late in 132,
held that office for three months, and died in Rabi‘ al-Awwal, 133 (Tabari, Ta’rikh, 7:459).
The man'’s claim had no legal value, as the government had no authority to allow one person
to kill another on a mere claim and without the case’s having gone through the court system.
In his reply in Kulayni, 7:375, Ja‘far al-Sadiq refers to the story of a Companion who asked the
Prophet whether a man who sees someone in bed with his wife could kill him. The Prophet
answered that the issue had to be proved by the testimony of four witnesses as required
by the Qur’an (Muslim, Sahth, no. 1498). Even on a purely administrative basis, the man’s
claim to possess the government’s permission for the killing could no longer be substanti-
ated, since the former government and its officials were by then all gone. The key fact was
the man’s confession that he had killed another human being, the legal effect of which would
be the application of the law of retaliation: a life for a life (Deuteronomy 19:21, endorsed by
Qur’an 5:45).

Tasi, Tahdhib, 10:188.
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Text and Interpretation

The family of the dhimmi should pay the blood-money of a Muslim,??
and then the Muslim should be killed in retaliation for his killing of the
dhimmi.??® This is so to prevent people from killing the people of the
Sawad (Mesopotamia) and from killing dhimmis.” Then he said, “If a
Muslim becomes angry with a dhimmi and wanted to kill him, take his
land, and give to his family eight hundred dirhams, then the killing of
dhimmis would proliferate. Whoever Kkills a dhimmf unjustly, [he com-
mits a murder as] it is unlawful for a Muslim to Kill a dhimmi unjustly.”
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[Zurara:] I said to Abt ‘Abd Allah, “A man gave a cash loan to another
person; who owes the zakat on it? The creditor or the debtor?” He
said, “The zakat is owed by the debtor if it [the money] has been with
him for one year” I asked, “The creditor does not owe zakat on it?” He
said, “The zakat is not paid twice in one year, and the lender does not

227

228

229
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More precisely, the family should pay the difference between the blood-money of a Muslim
and that of a non-Muslim, as specified in two other reports from Ja‘far al-Sadiq (Tusi, Tah-
dhib, 10:189). In two further reports (Tis1, 10:187), however, Ja‘far is quoted as saying that
the blood-money of a Muslim and that of a non-Muslim who is protected by Islam (dhimmi)
are the same (a view supported by a number of early jurists as quoted in, for instance, Ibn Abi
Shayba, Musannaf, 9:138-39).
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[Aban b. Taghlib:] Abi ‘Abd Allah said, “The blood-money of a Jew, a Christian, or a
Magian is the same as the blood-money of a Muslim.”
18y JB .((;L..‘U Q> u‘”) 3o Az 323 Ll Jgey ollae o 1 JB S s k}.;’ REESUS
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[Zurara:] Abt ‘Abd Allah said, “The blood-money of anyone to whom the Messenger
of God granted protection is paid in full [that is, like the blood money of a Muslim].”
Zurara said, “What about these people [non-Muslims currently living in Muslim
lands]?” He said, “These people are among those to whom he granted protection.”
This view was also supported by a number of other early jurists. See for instance, Ibn Abi
Shayba, Musannaf, 9:141-44.
Kulayni, Kafi, 3:520.
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owe anything because it was not in his possession. The money was in
the possession of the recipient. Whoever has possession of the money
pays zakat on it.” [ said, “Does one pay zakat on someone else’s money
from his own money?” He said, “It is his money as long as it is in his
possession, and that money does not belong to anyone else.” Then he
said, “O Zurara! Who do you think is liable for a loss of value on that
money and who gets its profit?” [ said, “The debtor” He said, “He gets
the excess and suffers the loss. Could he marry, dress, and eat from it,
but not pay zakdt on it?”
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[Ishaq b. ‘Ammar:] Abu ‘Abd Allah said about a man who died and left
behind his parents and maternal siblings, “God, praised be He, is too gra-
cious to add to her burden while reducing her share of inheritance.”?
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[Isma‘l b. ‘Abd al-Khaliq:] I asked Abt ‘Abd Allah about sleeping in
the Sacred Mosque [in Mecca]. He said, “Do the people have another

option but to sleep in the Sacred Mosque? There is nothing wrong
with it”

230 Tausi, Tahdhib, 9:284.

231 This is a question of hajb in the Muslim law of inheritance. Qur’an 4:11 assigns one-third of
the inheritance to a mother if her child dies without issue, but one-sixth if the deceased had
siblings. The siblings thus block the mother from getting a full share of inheritance, that is,
one-third, and reduce it by half, that is, one-sixth. The above report suggests, however, that
maternal siblings do not block the mother in this way. See further Ibn Taymiyya, Majmii‘at
fatawa, 5:343-44, where the author reaches a similar conclusion on siblings of all kinds
through a different legal analysis:
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A mother is more entitled to the third. If she takes a third along with the father, then
she is even more entitled to take it along with another agnate. The Qur’an indicates
that if the deceased does not leave any heirs but the mother and the father, or any

agnates other than a son, then the mother gets one-third.
232 Himyari, Qurb al-isnad, 127. See also Kulayni, Kafi, 3:370.
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[Zurara b. A‘yan:] Abu ‘Abd Allah was asked about a man who mar-
ries a woman without witnesses. He said, “There is nothing wrong
with that in principle in a stable, permanent marriage as far as what
is between himself and God is concerned. Witnesses were, however,
added to the requirement for a stable, permanent marriage for the

sake of the child. Were it not for that, there would be nothing wrong
with this case.”
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[Ya‘qlb b. Shu‘ayb:] I asked Abu ‘Abd Allah about [the legality of] a
man’s selling on behalf of others on commission, on the condition that
he be responsible for their property. He said, “Only if he is happy with

that. [ fear that they may fine him more than he makes from them. But
if he is happy with that, there is nothing wrong with it.”
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[‘Abd Allah b. Muhriz:] I asked Abu ‘Abd Alldh about a man who
entrusted me with the execution of his will and then died and left
behind a daughter. He said, “Give the daughter half, and leave half for
the paternal relatives.” I went back, and our companions said, “No,
by God! The paternal relatives do not get anything. He safeguarded

233
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Kulayni, Kafi, 5:387.

In the edition of the source used in this study, the word «¢.s appears as «le, which seems to
be a corruption.

Tusi, Tahdhib, 7:157.

Tasi, Tahdhib, 7:87-88, with two variants at 7:86-87.
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himself against you [that is, he gave you that answer out of precaution-
ary secrecy].”  went back to him the next year and said, “Our compan-
ions say, ‘The paternal relatives do not get anything. He safeguarded
himself against you [and gave you that answer out of precautionary
secrecy].” He said, “No, by God! I did not safeguard myself against you.
Rather, I feared that you be held responsible for the other half. If you
have no fear, then give the other half to the daughter [too].”%”
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[Ya‘qlb b. Shu‘ayb:] I asked Abl ‘Abd Allah whether zakadt is payable
on jewelry. He said, “If it were, nothing of it would remain.”
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[Is b. al-Qasim:] Abu ‘Abd Allah said in regard to zakat [collected by
an unjust government], “[In calculating your remaining zakat liabil-
ity,] consider whatever the Umayyads collected from you as already
paid, for wealth will not remain if zakat is paid twice on it.”

237
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The point at hand is the difference between the systems of inheritance in Shil and Sunni
law. In this case, ShiT law would assign the entire inheritance to the daughter, but Sunni
jurists would give her half and give the rest to her male relatives through the paternal line.
In the present case, had the paternal male relatives come to know about the inheritance,
they would have claimed their half, potentially taking the executor of the will to the author-
ities, who would order him to pay the other half to them from his own pocket. For a similar
case, see Tusi, Tahdhib, 7:372, where the Imam said that although a woman who took an
oath to manumit her slave if she were to marry after the death of her husband was not
legally bound by her oath, the Imam worried that she might nonetheless be held respon-
sible for it by the government, so he advised her to sell her slave before the government
learned about the case:
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[Mansir b. Hazim:] I asked Abt ‘Abd Allah about a woman who swore to her hus-
band, on pain of her slave getting automatically freed or of having to offer a sacri-
fice, that she would never marry again after his death, but now wants to remarry.
He said, “She should sell her slave, as I fear for her with respect to the government
[that it would take her slave from her if they learn about her previous commit-
ment]. Legally speaking, she is not liable for anything [if she breaks her word and
remarries].”
Kulayni, Kaft, 3:518.
Kulayni, Kafi, 3:543.
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[Yinus b. Ya‘qub:] I was with Abu ‘Abd Allah when one of the
swaddle-makers came to him and said, “May I be made your ransom!
We receive profits, money, and businesses to which we know you to
have an established right,?*! but we are negligent of it.” Abu “Abd Allah
said, “We would not be fair to you if we held you responsible today.”
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[ said to Abt ‘Abd Allah, “A man comes across ears of grain. May he
take a spike of grain?” He said, “No!” [ said, “What [significance] is a
spike of grain?” He said, “If everyone who came across it took a spike
of grain, nothing of it would remain!”

Ja‘far’s legal positions took into account changes in social circumstances
that required amending earlier laws:?*
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Abu ‘Abd Allah said, “A free man should not marry a slave woman

today. That was permitted when God, the Mighty and Majestic, said,
‘And whosoever among you has not the means to marry free, believing

240 Tausi, Tahdhib, 4:138.

241 Thisis areference to Qur’an 8:41 on the Islamic financial duty of khums that Shi‘l law applies
to all kinds of income, rather than war booty alone. See the entry on khums in Encyclopaedia
of Islam 11, 12 (suppl.): 531-35 [A. Zysow and R. Gleave].

242 Tusi, Tahdhib, 6:385.

243 See also the report in chapter 1, where Ja‘far al-Sadiq justified differences between the Com-
panions’ reports from the Prophet as reflecting executive orders issued by the Prophet in
different circumstances.

244  Kulayni, Kafi, 5:360.
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women, then [let him marry] the believing maidens among those
whom your right hands possess/**> The means [mentioned in the
Qur’anic passage] is the dower, and the dower of a free woman today
is the same as or less than that for a slave woman.”
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[Jamil b. Darraj:] I asked Abu ‘Abd Allah about detaining the meat of
sacrificial animals in Mina for more than three days. He said, “There
is nothing wrong with that today. The Messenger of God (may God’s
prayer and peace be upon him and his Family) forbade it because the

people were poor at the time [and needed it]. But today, there is noth-
ing wrong with that.”
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[Mu‘awiya b. ‘Ammar:] Ablu ‘Abd Alldh said, “We used to say that
one must begin and end [circumambulation around the Ka‘ba] with

[touching of] the Black Stone, but not any longer as there is such a big
crowd now.”
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[fAmmar b. Miisa:] Abi ‘Abd Allah said, “Cutting lote trees in the des-

ert is disliked?! because they are rare there, but here there is nothing
wrong with that.”

245
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Qur’an 4:25.

Or, as in a variant of the report in Kulayni, Kaff, 4:500: «J| Ul dx W 5% g CJ‘.’;’Y J s s
Barqi, Mahdsin, 320.

Kulayni, Kaff, 4:404.

From Tusi, Tahdhib, 5:399.

Kulayni, Kafi, 5:264.

This is a reference to numerous reports from the Prophet in the Sunni tradition against the

cutting of lote trees. See the monograph by Suytti (d. 911) on the topic, Raf “ al-khidr ‘an qat*

al-sidr, in his Hawi, 2:51-55.
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[Bakr b. Muhammad:] A man said to Abl ‘Abd Allah while I was pres-
ent, “I have a male slave whom I want to manumit. Is it better to manu-
mit him or to sell him and donate the proceeds?” He said, “Sometimes
manumission is preferable, sometimes donation is preferable. If the

people are in a good condition, manumission is preferred, but if they
are in a poor condition, donation is preferred.”

This approach follows ‘All’s precedent, as in the following example:
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‘Ali was asked about the saying of the Prophet (may God’s prayer and
peace be upon him and his Family): “Change your gray hair and do not
resemble the Jews.”?* He said, “He [the Prophet] (may God’s prayer
and peace be upon him and his family) said that when the religion [of
Islam] was in the minority. Now it has become widespread and estab-
lished. So one goes with one’s preference.”

Culture and social realities were also important factors in Ja‘far al-Sadiq’s
legal methodology:
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[‘Abd al-Rahman b. al-Hajjaj:] Abu “Abd Allah said, “Were women'’s

going out not considered bad by society, I would order those among
them who were performing the hajj for the first time to go to the migat

252
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Kulayni, Kaft, 6:194-95.

Nahj al-balagha, hikam no. 17 (ed. Subhi al-Salih, 471).

Tirmidhi, Sunan, no. 1752, and other sources cited in the editors’ footnotes in Ahmad b. Han-
bal, Musnad, 3:32, 12:507-8.

Kulayni, Kafi, 4:301.

2/15/22 9:38 AM



Chapter 2: The Legal School 195

[that is, the hajj station] to assume the state of pilgrim sanctity for the
hajj there.”
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[Aban b. Taghlib:] Abl ‘Abd Allah was asked by my brother in my
presence about a garment that was dyed with safflower and then
washed—can I wear it while [ am in a state of pilgrim sanctity? He
said, “Yes! Safflower is not perfume. However, I do not like you to wear
what makes you stand out among people.”
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[Mu‘alla b. Khunays:] Abtu ‘Abd Allah said [speaking to a group of
Kiifan visitors], “All was with you when he went to clothes-sellers and
bought three garments for one dinar: a shirt that stopped above the
ankles, an izdr that stopped at the shin, and a rida’ that covered the
front of his body to his chest and from his back to his rear. He then
lifted his hand to the sky, continuously praising God for what He had
dressed him in until he entered his home. Then he said, ‘These are
the clothes that Muslims should wear.” Abu ‘Abd Allah said, “However,
today they cannot wear that. If we did so, they would say ‘He is crazy!’
and ‘He is ostentatious!”

256
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Tasi, Tahdhib, 7:157. See also Kulayni, Kafi, 4:342, with a minor variation and through a dif-
ferent chain of transmission.

From Hasan b. Fadl al-Tabrisi, Makarim al-akhlaq, 127. The word is corrupted to ¢lgs v in
Kulayni, Kafi, 6:455.

Kulayni, Kafi, 6:455-56.
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[Dawiid b. Sarhan:] Abi ‘Ubayda al-Hadhdha’?®® passed away when |
was in Medina, so Abii ‘Abd Allah sent me a dinar and said, “Buy haniit
with this [to apply to the corpse before burial]. Know that haniit is
camphor, but do as the people do.”
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[‘Abd Allah b. Yahya al-Kahili:] I asked Abt ‘Abd Allah about a group
of Muslims to whom a Magian man has come. Should they invite him

to their meals? He said, “For my part, I do not eat with Magians, but I
would hate to forbid you to do something which you do in your lands.”
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[Sayf b. ‘Amira:] Abu ‘Abd Allah said, “Do not enter a grave wearing
sandals, head caps, or turbans.” I said, “What about boots?” He said,

“There is nothing wrong with boots, for there is a distastefulness to
removing one’s boots.”

:Jléju)ﬁcbé-\ubjyubﬂ\ $1 5 e 4l e U el B A o iz
1l ezl adey Jor ) Loty €18 1ol 1905 cnaliaall 21,3 o)l )
9.5 (s o i ST LY

[Muhammad b. Shurayh:] I asked Abu ‘Abd Allah about the purchase
of a piece of kharaj land. He disliked it and said, “Kharaj land belongs
to all Muslims.” [Other people in attendance] told him that the buyer

259
260

261

262
263
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Kulayni, Kafi, 3:146; Kashshi, Rijal, 368.

Abii “‘Ubayda Ziyad b. Tsa, a hadith transmitter and disciple of Ja‘far al-Sadiq and his father. On
him, see Kashshi, Rijal, 368; Muhammad Taqi al-Tustari, Qamiis al-rijal, 4:507-11.

Barqi, Mahasin, 452-53; Kulayni, Kafi, 6:263.

Tasy, Tahdhib, 1:313.

Tasi, Tahdhib, 7:148.
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would [continue to] pay khardj on the land. He said, “Then, there is
no problem [with the purchase], unless he feels embarrassed by the
contempt attached to it.”2%*
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[Tha‘laba b. Maymiin and ‘Abd Allah b. Hilal:] Regarding a man who
marries a woman of illegitimate birth, Abu ‘Abd Allah said, “There is
no problem [with the marriage]. It is disliked because of a possible
contempt attached to it. If he does not think that his children [from the
woman] may fall victim to such contempt, there is nothing [legally]
wrong [with the marriage].”2
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264 That is, to holding and working on non-Muslim land that the Muslims conquered by war.
For the legal and social problems involved with this, see Modarressi, Kharaj in Islamic Law,
124-31.

265 Ibn Babawayh, Faqih, 3:271.

266 The sentence between the brackets is from a report on the same subject in Kulayni, Kafi,
5:353.

267 This explains why in answer to a similar question by another transmitter in Kulayni, Kafi,
5:353, Ja'far al-Sadiq allowed marriage but advised against having children from it:
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[‘Abd Allah b. Sinan:] I asked Abi ‘Abd Allah, “Can one marry an illegitimate child?”

He said, “Yes! But one should try not to have children by her”
In Deuteronomy 23:2, the illegitimate child, mamzer, shall not enter into the congregation
of the Lord even to his tenth generation. A redaction of this statement, attributed to Ja‘far
al-Sadiq, appears in Kulayni, Kafi, 5:225 and Tusi, Tahdhib, 7:78; it reduces the number of
generations to seven. (The Hebrew word mamzer in this report is variously corrupted in
different manuscripts, as also noted by the editor of Kulayni, 5:225, n. 2); cf. another report
from Ja‘far al-Sadiq in Kulayni, 8:238, which says that God judges people by their deeds and
not their lineage:

G5 5 e Ol e G353 Do a2 0 1)) oy
For an illegitimate child: if he does good, he will be rewarded for it; if he does bad,
he will be punished for it.
See further, Kohlberg, “Position of the Walad Zina,” 237-66.
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[Hanan b. Sadir:] We went to Abli ‘Abd Allah with Farqad the cupper
accompanying us. He [Farqad] said to him [Ja‘far al-Sadiq], “May I be
made your ransom! I work in an occupation about which I asked more
than one person and they said that it is disapproved. I would like to
ask you about it. If it is disapproved, I will quit and find other work.
[ will act in this matter according to your opinion.” He said, “What is
it?” He said, “[l am] a cupper.” He said, “Eat from what you earn, O son
of a brother! Donate, perform the hajj, and marry with it. The Prophet
(may God’s prayer and peace be upon him and his Family) was cupped
and paid for the service. If it were forbidden, he would not have paid.”
He said, “May God make me your ransom! I have a stallion that I lend
for breeding—what do you say about profiting from it?"?¢> He said,
“The Arabs look upon [the practice] with contempt, but there is noth-
ing [legally] wrong with it.”

Ja‘far was keenly attuned to social sensitivities, as can be seen in the fol-
lowing story. It so happened that a black slave of his, together with some-
one else, killed a person. The victim’s family asked the governor of Medina,
Muhammad b. Khalid al-Qasri, to kill the perpetrators in retaliation. The
governor asked Ja‘far al-Sadiq for his permission as the owner of the slave,
but he kept silent, because his legal position was that two people could not
be put to death for the Kkilling of one person. The governor refrained from
taking action out of respect for Ja‘far. The people of Medina told the family
that the only way they could convince the governor was to pursue Ja‘far
and put pressure on him. They did so. Ja®far withdrew his protection and
allowed the governor to act according to their request.?”°

There are many similar instructions from Ja‘far’s father, whose empha-
sis on giving priority to the best interests of the Muslim community set an
example for his son. Here is an example:

268 Kulayni, Kafi, 5:115-16. The phrase between brackets is from another report from Ja‘far
al-Sadiq on the same subject in Kulayni, 5:116 and Tusi, Tahdhib, 6:355.

269 This question is referred to in Islamic legal works as dirab al-fahl, stud breeding. Many
jurists disapproved of lending stallions for breeding if it was done for profit. See Ibn Qudama,
Mughni, 8:130-31.

270 Kulayni, Kafi, 7:373-74, where it is also said that the slave was not a Muslim (according to a
report in Himyari, Qurb al-isnad, 66 and Kulayni, 6:182, “Alj, too, had a Christian slave who
did not become a Muslim as long as he was a slave). Jafar’s opinion would not have made a
difference at the end, as the government had established policies for cases like this one.
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[Zurara:] Abu Ja‘far attended the funeral of a man from the Quraysh
and I accompanied him. ‘Ata’?”? [too] attended the funeral. A wailer
wailed, so ‘Atd’ said, “She must be quiet or we will go back.” She did
not quiet down, so ‘Atd> went back. I said to Abu Ja‘far, “Ata’ went
back!” He said, “Why?” I said, “A wailer wailed, and he said ‘she must
be quiet or we will go back, but she did not quiet down, so he went
back.” He said, “Let us carry on! If every time we saw something false

alongside something right we left the right because of the false, we
would never fulfill our duty toward the Muslims.”

And, at times, he acted to protect the standing of the Family of the Prophet
in the community:
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[Zurara:] I saw a son of Abu “‘Abd Allah’s during the lifetime of Abi Ja“-
far who was named ‘Abd Allah and who was weaned but died. He was
taken in a casket to [the cemetery of] Baqi‘. Abl Ja‘far went out and
when he reached Baq1’, went forth, prayed over him, said four takbirs,
and then ordered him to be buried. He then took my hand and took

me aside and said, “It used to be that children were not prayed over.
The Commander of the Faithful [‘Ali] would order that they be taken

271 Kulayni, Kafi, 3:171-72.

272 °Ata’b. Abi Rabah Aslam b. Safwan (d. 114), the mufti of Mecca in his time.

273 Added from a variant in Ibn Babawayh, Faqih, 1:105; Ibn Babawayh, Tawhid, 393.
274 Kulayni, Kafi, 3:206-7.
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into the cemetery from the back door to be buried and not be prayed
over. But [ prayed over him for the sake of the people of Medina, as
[ would hate for them to say that the Banii Hashim do not pray over
their children.”

V. Legal Analysis

Besides drawing on general ethical and social considerations, the method
that Ja‘far al-Sadiq and his father used in their legal interpretation in cases
in which neither a specific nor a generalizable relevant text was available
was to define the applicable rules on the basis of general patterns in the law.
Some examples of this style of legal analysis have already given in Chapter
1. Here are a few others:
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[Hisham b. Salim:] I said to Abii ‘Abd Allah, “People speak to us and
criticize our position that an infant is not prayed over when dies
because he did not pray. They say, ‘So only people who pray are prayed
over?’?’¢ We say, ‘Yes!” They say, ‘What do you think of a Christian or
Jewish man who became Muslim and died shortly after [before he
could pray even once, but we have to pray over him nonetheless]?’
What is the answer to this question?” He said, “Say to them, ‘What
do you think: If this person who became Muslim immediately slan-
dered someone—what is prescribed for his slander? They will say,
‘The fixed punishment [for slander] is to be applied to him. If they say
that, say to them, ‘If this boy who does not [yet] pray slanders some-
one, is the fixed punishment applicable to him?’ They will say, ‘No!’ So
it will be said to them, ‘You have spoken the truth! It is obligatory to

275 Kulayni, Kafi, 3:209.
276 See Barqi, Mahasin, 313-14.
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pray over those for whom prayer and fixed punishments have become
obligatory, but it is not obligatory to pray over those for whom prayer
and fixed punishments have not become obligatory.”
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[‘Umar b. Yazid:] I asked Abt ‘Abd Allah about a man who wanted to
manumit his slave, and he imposed on the slave an annual payment,
which both the master and the slave agreed. The slave earned money
in trade over and above what he would give to his master as regu-
lar payment. He [Ja‘far al-Sadiq] said, “If he gives his master what he
is required to give, then anything he earns in addition to it belongs
to the slave.” Then Abtu ‘Abd Allah said, “Did not God, the Mighty and
Majestic, impose obligations upon His servants, [such] that if they per-
formed them, He would not ask anything else of them?” I said to him,
“What is your position on the slave’s donating from what he earns and
manumitting [a slave], after paying what he owes to his master?” He
said, “Yes! That takes legal effect.” I said, “If he manumits a slave from
[the money] he earns in addition to what he owes, to whom does the
clientage of the freed slave belong?” He said, “He can become the cli-
ent of whomever he prefers. If that person assumes liability for his
offenses and restitutions, he [the former slave] is his client and the
latter inherits from him.” I said to him, “Did not the Messenger of God

277 Kulayni, Kafi, 6:190.
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(may God’s prayer and peace be upon him and his Family) say, ‘Client-
ship goes to whoever manumits’? He said, “This is a sa’iba [that is, a
freed slave who no longer has any bond with the former master],?’
who cannot be a client of a slave like him.” I said, “What if the slave
who manumits him assumes liability for his offenses and actions?
Does he become obligated to fulfill it, and does he become his patron
and inherit from him?” He said, “That is not permissible, and a slave
cannot inherit from a free person.”
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[‘Abd al-Rahman b. al-Hajjaj:] I said to Abu ‘Abd Allah, “A man comes
to me seeking a commodity. [ negotiate with him over the price, then
buy the commodity, and sell it to him.” He said, “Is it not the case that
he can take it if he wants and refuse it if he wants?” I said, “Yes!” He
said, “There is nothing wrong with this.” I said, “The [jurists] in our
region say it is invalid.” He said, “Why?” I said, “Because he sells what
he does not possess.” He said, “What do they say about the future sale
contract, in which one sells what one does not yet possess?” I said,
“True!” He said, “It is considered valid [by them] only because they
call it a ‘future sale contract.” My father used to say ‘There is nothing
wrong with selling any commodity that you can find at the time you

conclude the sale for it.

m

278 This was a common legal concept in early Islamic period. See for instance, Malik, Muwatta’

279
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[recension of Yahya b. Yahya al-Laythi], no. 2281 (2:340-41 of Beirut, 1997 edition); Bukhari,
Sahih, no. 6372; Ibn ‘Abd al-Barr, Istidhkar, no. 1497; and in Shi‘1 sources, Kulayni, Kafi, 7:171,
where Ja‘far al-Sadiq defines the term as follows:
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[Ab al-Rabi‘ Khalid b. Awfa:] Abu ‘Abd Allah was asked about the sa’iba. He said, “It
is when a man manumits his slave and says to him, ‘Go wherever you please; I have
no claim to any of your inheritance nor am I liable for your offenses.’ And he gets two

witnesses to observe this.”
Kulayni, Kafi, 5:200.
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[‘Abd al-Rahman b. al-Hajjaj:] I asked Abu ‘Abd Allah about [the legal
status of] brokerage. I said, “A man comes to me and says, ‘Buy the
goods and make a profit of such-and-such on them. I agree to the
profit, we conclude an agreement, and he leaves. [ then buy for his
sake the goods, which [ would not want were it not for him, and I take
them to him and sell them.” He said, “I do not think there is anything
wrong with this. If the goods perished before you sold them to him,
[the loss] would come out of your wealth. He has a choice: If he wishes
he can buy them from you after you present them or if he wishes he
can refuse them. So I do not think there is anything wrong with this.”
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[Khalid b. Najih:] I said to Abu ‘Abd Allah, “A man comes to me and
says, ‘Buy this garment and I will give you a profit [in the amount of]
such-and-such. He said, “Is it not the case that he can take it or leave
it, as he wishes?” I said, “Yes!” He said, “There is nothing wrong with
that. It is the statement [of specific conditions made in the contract]
that makes things lawful or unlawful.”
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280 Brokerage, a common practice in second-century Kiifa (see Kulayni, Kaff, 5:203: b,l£ a5l &)

281
282
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&l Oglan ¢ 50). The term is also used, though not intended in this report, in the sense of a
sham buy-back sale to circumvent the legal prohibition on receiving interest on a loan (see,
for instance, ‘Abd al-Razzaq, Musannaf, 8:184; Ibn Abi Shayba, Musannaf, 6:526-27; Kulayni,
5:202-5; see also al-Mawsti‘ah al-fiqhiyya [Kuwait] 9:95-97).

Tasi, Tahdhib, 7:51.

Kulayni, Kafi, 5:201.
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[Ishag b. ‘Ammar:] I said to Abu ‘Abd Allah, “A man had deposited
some authentic dirhams with me. He then met me and asked, ‘What is
the price of authentic [dirhams] today?’ I said to him, ‘Such-and-such.
He then instructed me, ‘Exchange them for dinars at this price, and
write it down in your books for me. What is your position on this?” He
said to me, “If you covered all the details of the price for him on that
day, there is nothing wrong with that.” I said, “I did not weigh or con-
vert [the dirhams into dinars, physically]for him. It was merely a con-
versation between the two of us.” He answered, “Are not the dirhams
and the dinars coming from you?” I said, “Yes!” He said, “Then there is
nothing wrong with that.”
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[‘Ubayd Allah al-Halab1:] I said to Abu ‘Abd Allah, “I have a contract for
tax farming?®® [with the government] on a piece of land in exchange

fo

r the payment of a third or a fourth [of its produce]; can I subcon-

tract it to someone else in exchange for the payment of half [of its pro-
duce]?” He said, “There is nothing wrong with that.” [ said, “[Suppose]
I contract it for one thousand dirhams; can I subcontract it [to some-
one else] for two thousand?” He said, “That is not permissible.” I said,
“How is the first permissible but not the second?” He said, “Because
[the amount] is fixed and guaranteed in this [latter] case, but not in
that [former] case.”2%

283
284
285

286
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Kulayni, Kafi, 5:245.

Kulayni, Kafi, 5:272.

The concept discussed in the report was known as gibala, which in the usage of early Muslim
administration could mean either a tax-farming contract, as in here (see Kulayni, Kafi, 5:269-
70) or an arrangement similar to a rental in which a person uses a piece of land belonging to
a private owner or the government in exchange for the payment of a share of its crop on an
annual basis (see Kulayni, 5:248, and further, Modarressi, Khardj in Islamic Law, 6).

The point at issue is the risk involved. In the first case, in which the tenure of the land is trans-
ferred against a share of the crop, the new tenant has no obligation if there is no crop because of
natural causes. In the second case, however, he is subject to the payment obligation even if the
crop is damaged by, for instance, a natural calamity, as the payment obligation does not depend
on the crop, as further explained in another report from Ja‘far in Kulayni, Kafi, 5:273 (cf. 5:264).
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[Al-Hasan b. Salih:] I asked Ja‘far b. Muhammad about a man who
divorced his wife while he was away in another town, and two men
bore witness to his divorce. He then revoked [the divorce] before the
conclusion of the waiting period, but he did not have witnesses attest
to that. He then went to her after the conclusion of the waiting period
and [found that] she had married another man, so he sent a message
to her that he had revoked the divorce. He said, “He has no access to
her, because he acknowledged the divorce and [then] claimed to have
revoked it without proof, so now he has no access to her”

@KW&L}U\ J\JLG ZM)M@MW ZJB 2\§Mu Bldaus
L) gt Loy 31501 OY 1 Uad Tells (8 dad) Log 1556 i 45 550all 9,69
1305 g Blascal Y1 S7 Y 53Lall )b g cadss LGB 8 geadt OBL I3 Jaiy

0, iS)) oy i) o3
[Mas‘ada b. Sadaqga:] [ heard Ja‘far b. Muhammad being asked “Why do
you not call the fornicator a disbeliever, when you call someone who
abandons prayer a disbeliever? What is the argument for that?” He
said, “Because the fornicator, or a person like him, acts out of lust that
overtakes him. The one who abandons prayer does so only because he
belittles it, and when belittling occurs, so does disbelief”
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287 Kulayni, Kafi, 6:80.
288 Himyari, Qurb al-isnad, 47.
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[Hakam b. Hakim al-Sayrafi:] I said to Abl ‘Abd Allah, “What is your
opinion regarding [the legality of eating game caught by] a dog that
hunts game and Kkills it but then eats from it?” He said, “There is noth-
ing wrong with eating it” I said, “These people [that is, the jurists
among the Sunni majority] say that if it kills it and eats from it then
it has reserved it for itself, so you should not eat it.” He said, “Eat! Do
they not agree with you that if [the dog] kills the game, it [the game]
has been legally slaughtered?” [ said, “Yes!” He said, “What do they say
about a man who butchers a sheep; has he slaughtered it ritually?” I
said, “Yes!” He said, “If a predator comes after it was slaughtered and
eats some of it, can the rest be eaten?” | said, “Yes.” He said, “If they
give you this answer, say to them, ‘How can you say that if [the dog]
slaughters and [then] eats from it you should not eat it, but if [the
man] slaughters it and [the predator] eats from it you can eat it?"”
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[Ishaqg b. ‘Ammar:] I said to Abl ‘Abd Allah, “A man circumambulates
the Ka‘ba and then goes to walk the distance between Safa and Marwa.
In the midst of this, he remembers that he did not finish his circum-
ambulation of the House [of God, the Ka‘ba].” He said, “He must return
to the House and complete his circumambulation, and then go back to
Safa and Marwa and complete what is left” I said, “What if he began
with Safa and Marwa before the House?” He said, “He is then to go to
the House and circumambulate it, then start his walk between Safa
and Marwa anew.” I said, “What is the difference between the two?” He

said, “It is that [in the first case] he did some of the circumambulation
but in the other he did not.”

289 Kulayni, Kafi, 6:204.
290 Kulayni, Kafi, 4:421.
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[Rifa‘a b. Miisa:] I asked Abi ‘Abd Allah about a pilgrim who is per-
forming hajj tamattu® and cannot find an animal to sacrifice. He said,
“He should fast the day before the Day of Tarwiya [the Day of Quench-
ing the Thirst, the eighth day of Dhii al-Hijja, when the pilgrims leave
Mecca for ‘Arafat], the Day of Tarwiya, and the Day of ‘Arafa [the ninth
day of Dhi al-Hijja].” I said, “What if he arrived on the Day of Tarwiya
and he is not supposed to fast in Mina during the days of tashriq [the
eleventh through thirteenth days of Dhii al-Hijja]?” He said, “Then he
is to fast when he returns to Mecca.” I said, “What if his companions
rush him and refuse to stay in Mecca?” He said, “He is then to fast the
Day of Hasba [the end of the pilgrimage when the pilgrims leave Mina]
and two days after it” I said, “What is the Day of Hasba?” He said, “The
day of his departure.” I said, “He is to fast while traveling?” He said,
“Yes! [s he not a traveler on the Day of ‘Arafa?”
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[Mansur b. Hazim:] I asked Abu ‘Abd Allah about someone [in the
state of pilgrim sanctity] who is desperate to the point that he can
legally eat carrion, but he can also find game. [Which one should he
eat?] He said, “He should eat the game.” I said, “God permitted him the
carrion if he is in need, but He did not permit game for him.” He said,
“Would you prefer to eat from your wealth or carrion?” [ said, “From
my wealth.” He said, “It [the game] is from your wealth because you
are required to pay compensation for it [as expiation].”

291 Kulayni, Kafi, 4:506-7. The sentence between the brackets is from Tusi, Tahdhib, 4:231, a
variant of the same report quoted by a different transmitter.
292 Barqi, Mahasin, 317, with a variant in Kulayni, Kafi, 4:383, and Tusi, Tahdhib, 5:368.
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[Ishag b. ‘Ammar:] I asked him about a man who dies and entrusts the
performance of a hajj [on his behalf to an agent], and a man is accord-
ingly given money to perform the hajj on his behalf but dies before
doing so, after which the money is given to someone else. He said,
“If he dies during the journey or in Mecca before performing the hajj
rites, the obligation of the first man has been satisfied.” I said, “What
if he is afflicted with something that invalidates his hajj such that he
would have to perform hajj anew the following year; would that suf-
fice for the first [man]?” He said, “Yes!” I said, “Because the hired agent
is a guarantor for the hajj?” He said, “Yes!"”2%*
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[Dawiid b. al-Husayn:] I asked Abl ‘Abd Allah about the [admissi-
bility of] women'’s testimony in the absence of men, with respect to

293
294

295
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Kulayni, Kafi, 4:306.

This is a case of “transfer of obligation,” as elaborated in works of Islamic law in the chapter
on sureties.

Tasi, Tahdhib, 6:281-82.
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marriage if the woman denies [marriage]. He said, “There is nothing
wrong with it” Then he asked me, “What do the jurists [among the
Sunni majority] in your region say about this?” I said, “They [the Sunni
jurists] say that only the testimony of two righteous men is permit-
ted.” He said, “Regarding divorce, God ordered that two righteous men
bear witness?*® and they [the jurists] permit divorce without a single
witness. But for marriage, God did not impose any such obligation, so
the Messenger of God (may God’s prayer and peace be upon him and
his Family) ordered [the presence of] two witnesses as a matter of dis-
cipline and in consideration for the child and for inheritance so that
neither can be disavowed. But [in principle] the marriage contract is
established and intercourse becomes lawful without witnesses. The
Commander of the Faithful (“All) would allow the testimony of two
women for marriage in the case of a denial, but for divorce, two righ-
teous [male] witnesses are required.” I said, “Did God not mention:
‘a man and two women’?”?”” He said, “That is with respect to loans; if
there are not two men, then a man and two women. If there are not
two women, then one man and an oath by the claimant. The Messen-
ger of God (may God’s prayer and peace be upon him and his Family)
judged accordingly, and so did the Commander of the Faithful (“Ali)
after the Prophet [when he was] among you [in Iraq].”>*

VI. Legal Presumptions

Many of Ja‘far al-Sadiq’s decisions were based on the application of general
rules to specific cases. As is well known to students of Islamic law, many of
these rules are general to all or various chapters of the law, while others
are specific to particular chapters. The first category is known as qawa‘id
(legal canons) and the second as dawabit (legal criteria). Ja‘far al-Sadiq’s
legal legacy contains many references to both categories and elucidates
their application in various cases. The following examples illustrate his use
of these rules.

296
297
298
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Qur’an 65:2.

Qur’an 2:282.

As noted earlier, the last sentence, on the Prophet’s and ‘All’s practice of issuing judgments
on the basis of the testimony of a single witness combined with an oath by the claimant, is
also quoted on the authority of Ja‘far al-Sadiq in numerous Sunni hadith collections.
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Text and Interpretation

A. Presumption of Lawfulness

29, 85 4d 5y G llas s¥ S
Everything is unrestricted unless some [legal impediment] arises to
prohibit it.
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Anything that contains both lawful and unlawful varieties is lawful for
you until you know the exact variety of it that is unlawful, which you
should then avoid.
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Everything is lawful for you until you know what is specifically unlaw-
ful, so you avoid it. Everything is on this basis until it becomes clear to
you that it is otherwise, or evidence is established to that effect.
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Everything is lawful to you [to eat] until two witnesses testify to you
that it contains carrion.3%?
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[Zurara:] I asked Abt ‘Abd Allah about [a fish called] jirrith. He asked,

“What is jirrith?” 1 described it to him. He recited, “Say ‘1 do not find
in that which is revealed to me anything forbidden to one who [wants

299
300
301
302
303

304

305
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Ibn Babawayh, Faqih, 1:208.

Hasan b. Mahbiib, Mashyakha, 153 (see also 147); Kulayni, Kafi, 5:313-14.

Kulayni, Kafi, 5:313.

Kulayni, Kaf, 6:339.

He said this in answer to someone who asked him about the rennet used to make cheese,
commonly believed at the time to come occasionally from the stomach of an animal not ritu-
ally slaughtered. See Cook, “Magian Cheese.”

As in the manuscript of Tasi, Tahdhib, used by Hurr al-‘Amili in his Wasa’il al-Shi‘a, 24:135.
The edition of Tas1 used in the present work has the name as Abt Ja‘far, that is, Muhammad
al-Baqir.

Tasi, Tahdhib, 9:5.
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to] eat thereof’—to the end of the passage.”**® Then he said, “God did
not make any animals unlawful by their nature in the Qur’an except
for swine.”37

B. Presumption of Cleanliness

w508 & e W) el sl 8

Allwateris [ritually] pure exceptforwhatisknowntoberituallyimpure.
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Everything is [ritually] clean until you know it to be ritually unclean.

C. Presumption of Righteousness
10, 853 3l WY 8,kd e OF e

The testimony of anyone who follows the original disposition of Islam
is permitted.

D. Presumption of Continuity
el Ty 38 S el 3) 2 ol BTg all s T 3 Sl 106 Ol o ) s
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306 Qur’an 6:145.
307 He gave the same response to a number of similar questions, as in the following example
(‘Ayyashi, Tafsir, 2:125):
S 3 ) 5 LV LA e 1S . gl lal) gl o e 1 il s 3T e
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[Hariz:] Abui ‘Abd Allah was asked about birds and beasts of prey. He said, “Nothing
is unlawful except what God made unlawful in His Book. Read this verse: ‘Say: I do
not find in that which is revealed to me anything forbidden to one who [wants to]
eat thereof’—to the end of the passage.”
308 Kulayni, Kafi, 1:1.
309 Tusi, Tahdhib, 1:285.
310 Ibn Babawayh, Amali, 163. See further Ibn Babawayh, Faqih, 3:28 (also Tusi, Tahdhib, 6:283):
Jjé—) Sjlaﬂ\é; Ay o0 5 :dB ol paals .x«_;mb Ml‘»\éﬂp J,)%g L,‘;JJ\O..J-\ L}s‘g—“
3les il anis & Ll
Regarding a man who divorced his wife in the presence of two anti-‘Ali witnesses,
Abu al-Hasan [‘Ali] al-Rida [the eighth Imam of Imami Shi‘ism] said, “Whoever was
born in the original disposition [of Islam] and is known to be a good person, their
testimony is accepted.”
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[‘Abd Allah b. Sinan:] My father asked Abti ‘Abd Allah while  was pres-
ent, “I lent a dhimmi my garment knowing that he drinks wine and
eats swine. He then returned it to me. Should I wash it before praying
in it?” Abl ‘Abd Allah said, “Pray in it and do not wash it for that rea-
son. You loaned it to him when it was pure, and you are not certain

that he made it impure. There is nothing wrong with praying in it until
you are certain that he made it impure.”
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[Zurara:] I said to him, “A man sleeps while in the state of [having per-
formed] ritual ablution. Does dozing off once or twice require him to
redo his ablution?” He said, “No! Until he is certain that he slept and
the matter is proven beyond doubt. Otherwise, he was certain that he

was in the state of [having performed] ritual ablution; and certainty is
not negated by doubt, but only by another certainty.”
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[Zurara:] I said to him, “My garment got blood on it from a nosebleed or
something else. I attended the prayer but had forgotten that there was
something on my garment, so [ prayed but remembered it afterward.”
He said, “Wash it and repeat the prayer.” [ said, “What if [ thought that
it got blood on it but [ was not certain of it; I looked and saw nothing,

then prayed, and then saw it?” He said, “Wash it but do not repeat the
prayer.” [ said, “Why is that?” He said, “Because you had certainty that

311 Tasi, Tahdhib, 2:361.
312 Tasi, Tahdhib, 1:8.
313 Tasy, Tahdhib, 1:421-22.
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it was ritually clean, and then you had doubt. You should never negate
your certainty with doubt.”

E. Presumption of No Hardship
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[Al-Fudayl b. Yasar:] Regarding a man in a state of major ritual impu-
rity who performs a full-body ablution [bath] but some drops of the
water that he has used fall into the water container, Abu ‘Abd Allah

said, “There is no problem. ‘He imposed no difficulty upon you in reli-
gion [Qur’an 22:78].”
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[Muhammad b. al-Muyassar:] I asked Abu ‘Abd Allah about a man in
a state of major ritual impurity who finds a small amount of water
on the road and wishes to make a full-body ablution with it, but does
not have a container to draw out the water and his hands are dirty.
He said, “He should put in his hand to wash it and then bathe. This is
referred to in the statement of God, the Exalted, ‘He imposed no diffi-

”m

culty upon you in religion [Qur’an 22:78].

E Presumption of No Harm
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Kulayni, Kaff, 3:14.
s el o) 0: “because religion is not rigid” (Tas, Tahdhib, 1:417).
Kulayni, Kaft, 3:4, 305. A number of other reports on this and similar topics with the same
Qur’anic argument are quoted in Kulayni, 3:4, 14, 5:339 and Tusi, Tahdhib, 1:37.
Kulayni, Kafi, 5:280, with another part of the report at 5:294:
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He [the Prophet] judged between the people of Medina on irrigation of the palm
groves: Any unneeded [water] should be left available [to others]; and [he judged]

between the people of desert that the extra water should not be blocked [from oth-
ers] with the intention of denying [others] an access to the grass [around it].
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[Ugba b. Khalid:] Abd ‘Abd Allah said, “The Messenger of God (may
God’s prayer and peace be upon him and his Family) ruled that partners
in real property and homes have the right to preemption [and ruled
between the people of Medina regarding the water canals for irrigating

”m

date palms], and he said, ‘Do not cause harm or reciprocate harm.

Ja.a.w—ybgyg%@bﬁ;—&)ﬁ»yd&iﬁ&\wg\y
S cobad i3 oy 058 0TI ells o gt 1B 5Ly e e
LS5 oy o Sl 08 0B ) U3 ) Jol (8 b2 ol B2 5
ST el3g o IRY 106 . dsdn ) dus Gl i 0y\2 151100 ands 511 of dsa
S 4038 018 e Y 50 Y 106 = (g Ay ade bl Lo — b Sy

318, 4,05 O
Abi ‘Abd Allah was asked about a wall that belonged to a man and that
served as a barrier between him and his neighbor. The wall collapsed
and the man did not restore it. He said, “He is not obligated to do so,
unless that is an obligation owed to the owner of the other house by
virtue of a right or condition related to the basis of his ownership.” It
was said to him, “What if the wall did not collapse but he tore it down,
or intended to tear it down to harm his neighbor, without actually
needing to tear it down?” He said, “He is not allowed to do that. This is
because the Messenger of God (may God’s prayer and peace be upon

him and his Family) said, ‘Do not cause harm or reciprocate harm. If
he tears it down, he becomes responsible for restoring it.”
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[Abl al-Sabah al-Kinani:] Abu ‘Abd Allah said, “One is liable for any
damage that one causes on a road that Muslims use.”
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[‘Ubayd Allah al-Halabi:] Abu ‘Abd Allah said, “Whoever damages a
road used by Muslims is liable for repairing it.

318 Qadi Nu‘man, Da‘@’im al-Islam, 2:502.
319 Kulayni, Kafi, 7:350.
320 Kulayni, Kafi, 7:349.
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G. Effect of Ignorance
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[Hariz:] Abl ‘Abd Allah said, “The Messenger of God (may God’s prayer
and peace be upon him and his Family) said, ‘My community has been
relieved of [the effects of] nine elements: error, forgetfulness, igno-
rance, unbearable burdens, necessity, duress, evil omens, doubts

caused by speculation about creation, and envy that is not manifested
on one’s tongue or hand.”
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[Isma‘l al-Ju‘fi:] I heard Abu ‘Abd Allah say, “This community has
been relieved of [the effects of] error, forgetfulness, duress, ignorance,
unbearable burdens, and necessity.”

[Zakariyya b. Yahya:] Abu “Abd Allah said, “People are not liable for
anything of which God has concealed knowledge of from His servants.”
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324 7§
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321 Ibn Babawayh, Khisal, 417, with a variant in Kulayni, Kafi, 2:463.
322 Ahmad b. Muhammad b. Isa, Nawadir, 74.
323 Kulayni, Kafi, 1:164; Ibn Babawayh, Tawhid, 413.
324 Tasi, Tahdhib, 7:306-7, also quoted in Ahmad b. Muhammad b. Isa, Nawadir, 110 and Kulayni,
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Kafi, 5:427, but as a conversation between ‘Abd al-Rahman b. al-Hajjaj and Misa al-Kazim.
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[‘Abd al-Rahman b. al-Hajjaj:] I asked Abtu ‘Abd Allah about a man
who unknowingly marries a woman during her waiting period. Does
she become permanently unlawful to him?” He said, “No! If he did so
unknowingly, he can marry her after her waiting period comes to an
end. People are excused for their ignorance even in more important
matters.” I said, “Which of the two types of ignorance is he excused
for? Ignorance of the law, that such a marriage is unlawful, or igno-
rance of the fact that she is in her waiting period?” He said, “One of
the [two] types of ignorance has less effect than the other, [namely]
ignorance of the law, that God forbade that for him, and that is because
this ignorance precludes him from being able to exercise caution.”
[ said, “Is he excused for the latter [that is, ignorance of the fact that
she is in her waiting period]?” He said, “Yes! Once her waiting period
concludes, he is excused such that he is then able to marry her” I said,
“What if one of them acted deliberately [despite their knowledge] and
the other out of ignorance?” He said, “The one who acted deliberately
cannot ever return to the other”
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[‘Ubayd Allah al-Halabi:] I said to Abu ‘Abd Allah, “May a man fast
while traveling?” He said, “If he was informed that the Messenger of
God (may God’s prayer and peace be upon him and his Family) for-
bade it, he must repeat [the fast done while traveling]. If he was not
informed of that, he does not have to do anything.
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325 Kulayni, Kafi, 4:128, with two other reports on the same topic. See also Tisi, Tahdhib, 5:486
(also Kulayni, 4:378; Tusi, 5:322), for a similar case.
326 Kulayni, Kafi, 4:373 (also Tusi, Tahdhib, 5:317).
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[Zurara:] I asked him about a man in a state of pilgrim sanctity who
had engaged his wife who was [also] in a state of pilgrim sanctity. He
asked, “Were they ignorant or knowing?” I said, “Give me the answer for
both [scenarios].” He said, “If they were ignorant, they should repent
to their Lord and continue the hajj, and they owe nothing. If they were
knowing, they have to separate from one another at the point at which
the incident occurred and each has to offer a sacrifice [in expiation].
They also have to perform the hajj again in the future. [Upon doing so],
when they reach the place where the incident occurred, they should
separate until they have performed the rites and then return to the
place where they did what they did.” I said, “Which of the two hajj pil-
grimages count for them?” He said, “The first, during which they did
what they did; and the second is a punishment for them.”
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[Mu‘awiya b. ‘Ammar:] I asked Abii ‘Abd Allah about a man who had
engaged his wife while in a state of pilgrim sanctity. He said, “If he
was ignorant, he does not owe anything. If he was not ignorant, he
must offer a sacrifice and must perform the hajj anew in the future.
[Upon doing so], when he [again] reaches the location where he had
engaged his wife, they are to separate from one another and are not to

reunite in a location hidden from view unless there are other people
with them until the sacrificial animal reaches the place [of sacrifice].”
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327 Kulayni, Kafi, 4:373-74.
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[‘Abd al-Samad b. Bashir:] A man came [during the hajj] uttering the
talbiya and he entered the mosque uttering it and wearing his shirt.
The people jumped at him and said, “Tear your shirt and remove it
from under your legs; you must offer a sacrifice and repeat the hajj
in the future, for your hajj is invalid.” Then Abu ‘Abd Allah appeared
and went to the door of the mosque, said the takbir, and faced toward
the gibla. The man approached Abu ‘Abd Allah tearing out his hair
and hitting his own face. Abl ‘Abd Allah said to him, “Calm down,
O servant of God!” The man was a non-Arab. Abui ‘Abd Allah said, “What
have you to say?” He said, “I was a man who worked with my hands.
[ managed to accumulate some money and came to perform the hajj.
[ did not ask anyone about anything; now these people told me that |
should tear my shirt and remove it from under my legs, that my hajj is
invalid, and that [ owe a sacrificial animal.” He said to him, “When did
you put on your shirt? Before or after you recited the talbiya?” He said,
“Before the talbiya.” He said, “Then remove it from over your head. You
do not owe a sacrificial animal, and you do not have to repeat the hajj
anew. A man who does something out of ignorance does not owe any-
thing. Circumambulate the House seven times and pray two rak‘as at
the station of Ibrahim. Perform the sa‘y between Safa and Marwa and
cut your hair. When the Day of Tarwiya arrives, bathe and recite the
talbiya for the hajj and do as the people do.”

Ignorance of the law mentioned in these reports was certainly prevalent
in early Islamic times, before people fully knew the laws of Islam, and it
persisted among new converts.??® But ignorance was not an excuse if the
law was of a type that every Muslim was supposed to know or if the person
was aware that he or she might have a legal duty in the matter at hand.
This principle also applied when the matter was one of strict liability by its
nature. Consider the following examples:

328 Tasi, Tahdhib, 5:72-73.
329 Kulayni, Kafi, 7:248-49; Ibn Babawayh, Faqih, 4:39.
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[Abl ‘Ubayda:] I asked Abu ‘Abd Allah about a woman who married a
man while she already had a husband. He said, “She is liable for [the
punishment of] a married fornicator.” I said, “What if she was ignorant
of what she did?” He said, “There is no Muslim woman today who does
not know that it is unlawful for a Muslim woman to marry two men.”
He said, “If a woman commits a licentious deed and says ‘I did not
know, or ‘I was ignorant that what I did was unlawful, and the pre-
scribed punishment is not applied to her, the prescribed punishments
would cease to be applied [altogether].”
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[Yazid al-Kunasi:] [ asked Abii ‘Abd Allah about a woman who married,
out of ignorance, during her waiting period. He said, “There is no Mus-
lim woman today who does not know that she must observe a waiting
period after divorce or [her husband’s] death. Even the women of the
Age of Arab Ignorance knew that.” I said, “What if she knew she must
observe a waiting period but she did not know how long it is?” He said,
“If she knew that she must observe a waiting period, then she was

subject to the rules [of strict liability]. She should have asked until she
learned [the rule]”
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Kulayni, Kafi, 7:192.

Kulayni, Kaft, 7:192-93.

Tuasi, Tahdhib, 7:474. See also Husayn b. Sa‘ld, Zuhd, 19; Barqi, Mahasin, 215; Kulayni, Kafi,
1:68. The last sentence (44l & el e s dgall wis B434))) s attributed to Aktham b.
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Text and Interpretation

[Mas‘ada b. Ziyad:] Ja‘far quoted from his forefathers, who quoted
from the Prophet (may God'’s prayer and peace be upon him and his
Family): “Do not have intercourse in a marriage that involves doubt,
for abstention in a case of doubt is better than diving into ruin.”

H. Effect of Excuse
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[Miisa b. Bakr:] I said to Abii ‘Abd Allah, “A man falls unconscious for
one, two, three, four, or more days. How much of his prayer should
he make up?” He said, “Shall I inform you of what will cover this and
similar matters? Whatever God, the Mighty and Majestic, overwhelms
His servant with, He is best placed to excuse the servant.”
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[Murazim:] I said to Abu ‘Abd Allah, “May God put you on the right
path and may I be made your ransom! I fell ill for four months with-
out praying any supererogatory prayers.” He said, “You do not have to

m

ake anything up. The ill person is unlike the healthy person. What-

ever God, the Mighty and Majestic, overwhelms [one] with, He is best
placed to excuse it.”
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Sayfl al-Tamimi (d. 9), the “Sage of the Arabs” (Hakim al-‘Arab). See, for example, Tha‘alibj,
al-Tamthil wa’l-muhadara, 36; see also Cook, “Early Medieval Christian and Muslim Attitudes.”
Ibn Babawayh, Khisal, 644, with a variant in Tusi, Tahdhib, 3:302.

Kulayni, Kaft, 3:452 , with a variant in Tasi, Tahdhib, 3:303.

Tas, Tahdhib, 3:232, also cited in part above.
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[Muhammad b. ‘Udhafir:] I said to Abi ‘Abd Allah, “At the requisite
time for an obligatory prayer, a man finds that the ground does not
permit him to stand or prostrate upon it because of an abundance of
snow, water, rain, or mud. Is it permissible for him to pray in the car-
riage?” He said, “Yes! It is like being on a ship. [He should pray] stand-
ing, if he can, or else seated. With anything of this nature, God is best
placed to excuse.”

alo ol ale ) L b 1B ) s G e Ol o ) s

336 g%

[‘Abd Allah b. Sinan:] Abt ‘Abd Allah said, “Whatever God overwhelms
[one] with, the individual is not liable for anything.”

anliie cr g ol e O Jory o ) s Ul 106 s o Ol
el o ey ade ) e e a2 JB F Lalo 0BT Le o o o D

9 c0s ale <
[Sulayman b. Khalid:] I asked Abii ‘Abd Allah about a man who owed
a fast of two consecutive months. He fasted twenty-five days and then
fell ill. If he recovers, does he build on what he has already fasted or is
he to repeat all his fasts together [anew]? He said, “He builds on what
he has already fasted.” Then he said, “This is something that God over-

whelmed [him] with, and whatever [one] is overwhelmed with by God
is not subject to any liability.”
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[Abl Basir:] Abu ‘Abd Allah said, “If you are in a situation in which

all you have access to is dirt, perform dry ablution with it. God is best
placed to excuse.”

336 Tusi, Tahdhib, 4:245.
337 Tas], Tahdhib, 4:284.
338 Kulayni, Kafi, 3:67.
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[Muhammad b. Muslim:] He was asked about sacrificial slaughter. He
said, “If you do not find anything for it, God is best placed to pardon.”
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[Mu‘awiya b. ‘Ammar:] I asked Abi ‘Abd Allah about a man who per-
formed the hajj but did not touch the [Black] Stone. He said, “It [touch-

ing the Stone] is part of the Sunna, but if he is not able to, God is best
placed to excuse.”

I Indications of Consent (or Lack Thereof)
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[Mu‘awiya b. Wahb:] A man came to Abl ‘Abd Allah and said, “I was
slave to some people, and [ married a free woman without the permis-
sion of my masters. They manumitted me thereafter. Should [ renew
my marriage to her now that [ have been manumitted?” He said, “Did
they know that you married a woman while you were their slave?” He
said, “Yes! And they did not say anything to me or shame me.” He said,

“Their silence after their knowledge is an acknowledgment on their
part. Stay with your original marriage.”
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339 Tasi, Tahdhib, 5:205 (see also Kulayni, Kafi, 4:494).

340 Kulayni, Kafi, 4:405 , and a variant in Tusi, Tahdhib, 5:104.
341 Kulayni, Kafi, 5:478.

342 Kulayni, Kafi, 5:169.
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[‘Ali b. Ri’ab:] Abtli ‘Abd Allah said, “The option [to cancel a sale] with
respect to animals lasts three days for the buyer, whether or not it
has been stipulated. If the buyer does something to that which he has
purchased before the three days have elapsed, he has assented and no
longer has the option.”

. b 4y o o g o 8T o 31 8013) 1B ) s 3T 8 o 5
[Abli Basir:] Abti ‘Abd Allah said, “If a man forces a woman to copulate
against her will, he will be struck with a sword.”
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[Zurara:] Regarding a man who raped a woman by force, he said, “He
is to be put to death, whether he was married or unmarried.”3*

J. Time-Bound Obligations
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[Umar b. Yazid:] I said to Abl ‘Abd Allah, “If a man has money, should
he pay the zakat on it when half a year has passed?” He said, “No! Only
when a year has passed [with the money in his possession]. One may not
perform a prayer until its designated time, and the same applies to zakat.

Nor may one perform the Ramadan fast except in that month, other than
to make it up. Each obligation is to be fulfilled when it becomes due.”

343
344
345

346

347
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Kulayni, Kafi, 7:189.

Kulayni, Kafi, 7:189; Ibn Babawayh, Faqih, 4:29.

Ibn Babawayh, Fagih, 4:30 (as in the manuscript used by Hurr al-‘Amili in Wasa@’il al-Shi‘a,
28:109).

The last sentence indicates that rape is not a category of fornication; the nature of the pun-
ishment for fornication is decided by the marital status of the culprit, with leniency granted
in certain circumstances. In Ja‘fari law, rape is a category of hiraba, that is, fighting against
God; itis an instance of high treason, and the punishment thus does not differentiate between
married and unmarried perpetrators and is not subject to any rule of leniency, nor to the spe-
cific rules of evidence applicable to fornication, as rape can be proven to a judge by knowl-
edge acquired through physical and circumstantial evidence.

Kulayni, Kafi, 3:523-24.
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Text and Interpretation

K. Rule of Recognition
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Any people who take something as their religion are bound by its rules.
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[Abl Basir:] I heard Abu ‘Abd Allah say, “The Prophet (may God'’s
prayer and peace be upon him and his Family) forbade people from

addressing slave women as the ‘daughter of so-and-so,3*° because all
people have their own [forms of | marriage.”
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[‘Abd Allah b. Sinan:] A man slandered a Magian man in the presence
of Abli ‘Abd Allah. He said, “Hold your tongue!” The man said, “He
marries his mother and sister!” He [the Imam] said, “That is marriage
in their religion.”3>?
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348 Tusi, Tahdhib, 9:365, or, as put in reports from his descendants at 8:59 (also 9:322):
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Hold them responsible for what they have made binding upon themselves.
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The wives you divorced thrice are not permissible to others [as the wives are not
legally separated from you] but their divorced women are lawful for you, because

you do not consider the triple divorce to be valid while they do consider it effective.
A statement quoted from Muhammad al-Baqir in Tisi, 9:322 sets the matter straight:
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Whatever is permissible for members of a certain religion is legally valid.

349
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Tasi, Tahdhib, 7:472.

Presumably, something like deldl = L: “O daughter of a prostitute!” (as in Kulayni, Kafi,
7:240).

Kulayni, Kafi, 5:574; Tusi, Tahdhib, 9:365.

For the full story, see Kulayni, Kafi, 7:240.

Ja@’iz here means that their marriage is considered legally valid in Islamic law.

Tuast, Tahdhib, 6:387.
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[Ishaq b. ‘Ammar:] Abl ‘Abd Allah said, “The marriages of the poly-
theists are valid, and that is because the Messenger of God (may God'’s
prayer and peace be upon him and his Family) said, ‘Do not insult the
polytheists [with charges of illegitimacy]. All people have their own
[form of] marriage.”
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[Abii Basir:] Abl ‘Abd Allah said, “The marriages of any people who
distinguish between marriage and fornication are valid.”

L. Effects of Unlawful Acts
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[Sa‘Td b. Yasar:] I said to Abu ‘Abd Allah, “A man fornicates with a
woman. Is her daughter lawful [as a marriage partner] for him?” He
said, “Yes! The unlawful does not render the lawful unlawful.”
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[‘Abd Allah b. Yahya al-Kahili:] I heard Abu ‘Abd Allah say, “Some of
these people asked me about a man who slept with the wife or hand-
maiden of his father. I responded, ‘What the son did was licentious-
ness, but the unlawful does not render the lawful invalid.”

355
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357
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Tusi, Tahdhib, 7:475.

See Ahmad b. Muhammad b. Tsa, Nawddir, 94, with a variant at 95, and another in Tisi, Tah-
dhib, 7:329 (see also 7:328, where another transmitter testifies that he was present when Sa‘id
b. Yasar asked the question and the Imam responded). Two more reports on other instances
of this issue, quoted by other transmitters, are recorded in Ahmad b. Muhammad b. ‘Tsa, 94
(with a variant in Ibn Babawayh, Faqih, 3:263) and 96 (also Kulayni, Kafi, 5:415; see also Yahya
al-Hadi, Ahkam, 1:364). The principle (both as U1 »54 ¥ »1,4) and as A 21,4 rj,;ﬂ] was
also known to the Sunni tradition. See “Abd al-Razzaq, Musannaf, 7:198, 201; Ibn Abi Shayba,
Musannaf, 6:83; Ibn Majah, Sunan, no. 2015; Daraqutni, Sunan, 4:400-401; Ibn al-‘Arabi,
Ahkam al-Qur’an, 2:387. For the diversity of opinions among Sunni jurists on this question,
see Ibn Qudama, Mughni, 9:526.

Ahmad b. Muhammad b. Tsa, Nawadir, 501, with two variants through different transmit-
ters at 96; Kulayni, Kafi, 5:419-02. For a Sunni version of this expression (in the form of
(”J;'\-’ .’x:u.d jvé-\), see Daraqutni, Sunan, 4:400.
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[Abii Basir:] I asked Abti ‘Abd Allah about a man who fornicated with a

woman and then decided to marry her. He said, “It is lawful! It started
as fornication and ended as marriage.”

M. Effect of Conditions
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[‘Ubayd Allah al-Halabi:] Regarding the situation of a slave under a writ-
ten contract of manumission who has already paid off part of his con-
tract, Abl ‘Abd Allah said, “People used to avoid inserting conditions,**°
but today they do, and Muslims must abide by their commitments.”
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[Ishaq b. ‘Ammar:] Ja‘far quoted from his father[, who quoted] from

‘All: “Muslims must abide by the conditions they stipulate, except
for conditions that make something unlawful lawful, or something

lawful unlawful.”
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Kulayni, Kafi, 5:356 (partially quoted before). For a Sunni parallel, see Ibn Abi Shayba, Musan-
naf, 6:164, 166, 167; Daraqutni, Sunan, 4:401:
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[Sa‘ld b. Jubayr:] Ibn ‘Abbas was asked about a man and a woman who had unlawful
intimate relations with one other, after which the man decided to marry the woman.
He said, “It is lawful! It started as fornication and ended as marriage.”
Kulayni, Kafi, 6:187.
This refers to the standard condition at the time that if the slave was unable to pay off the
contract in full, he would revert to full slavehood. See Kulayni, Kafi, 6:185-88, 7:308; Ibn
Babawayh, Faqih, 3:29, 75, 76-78; Tusi, Tahdhib, 8:267, 273. There were also other condi-
tions that the master could impose on the slave’s freedom (e.g., Ibn Babawayh, 3:77; Tis],
8:270).
Tusi, Tahdhib, 7:467, quoted from the Prophet in Abt Dawid, Sunan, no. 3594; Tirmidhi,
Sunan, no. 1352; Daraqutni, Sunan, 3:426-27; the first sentence also in Tusi, 7:371
(el s 2 ke O 5203L0).
Kulayni, Kafi, 5:201.
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[Khalid b. Najih:] Abt ‘Abd Allah said, “Statements [made as condi-
tions in a contract] render things lawful or unlawful.”
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[‘Abd Allah b. Sinan:] Abu ‘Abd Allah said, “Muslims must abide by

the conditions they stipulate as long as the conditions accord with the
Book of God, the Mighty and Majestic.”
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[‘Ubayd Allah al-Halabi:] Abu ‘Abd Allah said, “If a condition contra-
venes the Book of God, the Mighty and Majestic, it has to be referred

back to the Book of God.”

The last sentence appears as a general rule in a number of reports on
different cases attributed to Ja‘far al-Sadiqg, as in the following examples:
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[Abl Basir:] Abu ‘Abd Allah said, “Whoever contravenes the Book of
God is referred back to the Book of God, the Mighty and Majestic.”
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Kulayni, Kafi, 5:69; also in Ibn Babawayh, Faqih, 3:127; Tus1, Tahdhib, 7:22 as:
5950 Jory ol LS ils L SV by 2 e 0l
Muslims should abide by the conditions that they stipulate, except conditions that
violate the Book of God, the Mighty and Majestic; those have no legal effect.
And in Tus], 7:67 (with a variant quoted from the Prophet in Bukhari, Sahih, no. 2729; Mus-
lim, Sahih, no. 1504):
bl oS s b s k5
Any condition that violates the Book [of God] is invalid.
Kulayni, Kafi, 5:258.
Tusi, Tahdhib, 8:54. See also Ibn Babawayh, Faqih, 3:320, where Ja‘far quotes the statement

from the Prophet.
Himyari, Qurb al-isnad, 61-62.
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Text and Interpretation

[Safwan al-Jammal:] Abu ‘Abd Allah said, “Whatever contravenes the
Book of God and the Sunna will be referred back to the Book of God
and the Sunna.”

N. Rule of Benefit and Burden
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[Ibrahim al-Karkhi:] I questioned Abii ‘Abd Allah, saying to him “I sold
a palm tree to a man for such-and-such dirhams. The purchaser went
and sold it to another man for a profit before paying me and taking
possession of it from me.” He said, “There is nothing wrong with that.

Did he not provide a guarantee to you to pay you the price?” I said,
“Yes!” He said, “Then the profit goes to him.”
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[Mu‘awiya b. Maysara:] I heard Abu al-Jarid®® asking Abu ‘Abd Allah
about a man who sold a house on behalf of another man and stipulated
that “if you bring me my money within three years, the house is yours.”
The buyer brought him his money. He said, “He is entitled to what he
stipulated.” Abti al-Jartd said, “This man made a profit with that money

for three years.” He said, “It was his money. What would you think if the
house burned down—from whose property would it burn?”
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Kulayni, Kafi, 5:177-78.

Tusi, Tahdhib, 7:176.

Ziyad b. al-Mundhir al-Hamdani1 al-Kharifi, a Kifan ShiT scholar who transmitted from
Muhammad al-Bagqir and Ja‘far al-Sadig, later joined the revolt of Zayd b. ‘Alj, and led the
Jarudi branch of Zaydi Shi‘ism. On him and Jartdi Zaydism, see the entry in Encyclopaedia
Iranica 1:327-28 [Wilferd Madelung] and van Ess, Theologie und Gesellschaft, 1:254-68. See
also Modarressi, Tradition and Survival, 1:121-25.
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[Ishag b. ‘Ammar:] Someone once questioned Abt ‘Abd Allah while I
was with him, saying “A Muslim man needed to sell his house, so he
went to his brother and said, ‘I will sell you this house of mine, and
[ prefer that it belong to you rather than someone else, on the con-
dition that if [ come to you with the money for it within a year, you
will return it to me.” He said, “There is nothing wrong with that. If he
comes with the money for it within a year, he must return it to him.”
[ said, “It contained a lot of produce that he [the buyer] used [during
the time he owned the house]; to whom does the produce belong?” He
[the Imam] said, “The produce belongs to the buyer. Do you not see
that if the house burned down [during that period], it would come out
of his wealth?”

0. Prerogatives of State Authority
T2l ol okt Sagud) iy e 1l s U i 1B s (o ot
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[Hafs b. Ghiyath:] [ asked Abi ‘Abd Allah, “Who applies the hadd pun-

ishments? The ruler or the judge?” He said, “Applying the hadd pun-
ishments is for the one who rules.”
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[Rifa‘a, reporting from an unnamed narrator:] Abu ‘Abd Allah said,
“I came upon Abu al-‘Abbas [al-Saffah] at Hira. He said, ‘O Abu ‘Abd
Allah! What do you say about fasting today?’ I said, ‘That is for the
imam to decide. If you fast, then we fast, and if you break the fast, then

”m

we break fast.

370 Kulayni, Kafi, 5:171.
371 Ibn Babawayh, Faqih, 4:51; Tusi, Tahdhib, 6:314, 10:155 (see also 6:387 for a similar case).
372 Kulayni, Kafi, 4:83.
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[Isa b. Abi Mansir:] I was with Aba ‘Abd Allah on the day that was
thought to be the beginning of Ramadan [at the end of Sha‘ban]. So
he said to his servant, “Go and see whether the governor has fasted

or not.” He went and came back and said, “No!” [Jafar] then called for
lunch to be served and we had lunch with him.

P. The Muslims’ Market
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[Hafs b. Ghiyath:] A man said to Abtu ‘Abd Allah, “What is your position
on [a situation in which] I saw something in a man’s possession—may
[ testify that it belongs to him?” He said, “Yes!” The man said, “How can
[ testify that it belongs to him when it might belong to someone else?”
Abtu ‘Abd Allah said to him, “Is it permissible to purchase [it] from
him?” He said, “Yes!” Abl ‘Abd Allah said, “Perhaps it does belong to
someone else. So how is it permissible for you to purchase it so that
it becomes your property and after you come to own it you say, ‘It is
mine, and swear upon it, but it is not permissible to attribute it to the

person who owned it before you?” Then Abl ‘Abd Allah said, “If that is
not permissible, then no market will stabilize for the Muslims.”
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Ibn Babawayh, Faqih, 2:79.

Kulayni, Kafi, 7:387.

Kulayni, Kafi, 5:153. See also Tabarani, al-Mufjam al-kabir, 8:127, as > Ju il e
Kulayni, 5:153 and Tusi, Tahdhib, 7:7 as el >3 ;x5 and Ibn Babawayh, Faqih, 3:173 for
the combination:
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[What is gained from] cheating a trusting person is ill-gotten, and cheating a faithful
person is unlawful.
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[Ishaq b. ‘Ammar:] Abi ‘Abd Allah said, “[What is gained from] cheat-
ing a trusting person is ill-gotten.”

376,y S p 1 JB ) s 3 e B 9
[‘Amr b. Jumay‘:] Abii ‘Abd Allah said, “[What is gained from] cheating
a trusting person is [tantamount to] usury.”

Q. Liability (or Lack Thereof)
377.0»\.,'9}4.'9.\“&;3@éoi&ky\ékéﬁﬁfzdtéd\@g\y&u\
[‘Ubayd Allah al-Halabi:] Abu ‘Abd Allah said, “Any hired laborer who is
paid to fix something but ruins it is liable [for its replacement value].”
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[Zayd al-Shahham:] I asked Abu ‘Abd Allah about a man who was
killed by [the application of the Islamic criminal punishment of]
retaliation—is blood-money due for him? He said, “If it were, nobody

would apply the law of retaliation against anyone. Whoever is killed
by a hadd punishment has no blood-money due.”

390, 51,800 e 48 [ olad] ae 2 oy
Whoever dies by [the application of the Islamic punishment of] retal-
iation is killed by [an order of] the Qur’an.

81,4 4 ugg ¢J :\J—-\j\ ue\.,aﬂ\ a8 Y
Whoever is killed by [the application of the Islamic punishments of]
hadd or retaliation does not have a blood-money due [for his death].

376 Ibn Babawayh, Faqih, 3:173; quoted from Ja‘far al-Sadiq also in Bayhagqi, Sunan, 5:571.
377 Kulayni, Kafi, 5:241.

378 Kulayni, Kafi, 7:291 (also at 7:292 through a different transmitter).

379 From the same report in Tasi, Tahdhib, 10:279.

380 Kulayni, Kafi, 7:377; Tusi, Tahdhib, 10:279.

381 Tasi, Tahdhib, 10:191.
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Recompense [for damage and harm] cannot be made against wells,
beasts, and mines.
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[Mu‘alla b. ‘Uthman, Abl ‘Uthman:] I asked Abl ‘Abd Allah about a
man who was overcome by a riding animal that was going to trample
him. He was afraid, so he drove the beast away and it ran off with its
owner and threw him off, resulting in a wound or the like. He said, “He
is not liable. He averted it from himself, and no recompense can be
taken for it”

R. Principle of Fait Accompli

w
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[Zurara:] Abu ‘Abd Allah said, “O Zurara! If you finish something and
begin something else, your doubt [about the firstact] isinconsequential.”
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[Muhammad b. Muslim:] Abl ‘Abd Allah said, “If a man feels doubt
after completing his prayer, and does not know whether he prayed
three or four rak‘as, but when he concluded the prayer he was certain

that he had performed itin full, he does not repeat his prayer. When he
concluded the prayer, he was closer to reality than he was afterward.”

382

383
384
385
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Kulayni, Kafi, 7:377 with a variant in Ibn Babawayh, Faqih, 4:116. For the Sunni parallel see,
for instance, Bukhari, Sahih, nos. 1499, 2355, 6912-13; Muslim, Sahih, no. 1710; Aba Dawud,
Sunan, no. 4593; Tirmidhi, Sunan, no. 642; Nasa’i, Sunan, nos. 5830-34.

Ibn Babawayh, Faqih, 4:76.

Tasi, Tahdhib, 2:352.

Ibn Babawayh, Faqih, 1:231.
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S. Law and Spirituality
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[Abu Basir:] Abu ‘Abd Allah said, “For everything you are obligated
to do by God, the Mighty and Majestic, performing it publicly is bet-
ter than doing so privately. But everything voluntary is better per-
formed privately rather than publicly. If a man carries the zakdt from

his wealth on his shoulder and distributes it publicly, that is good
and beautiful.”

T. Law and Symbolism
95 dne s TS5 56 e I e ) s LTl 106 DIl G o e
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[Al-Husayn b. Abi al-‘Ala’:] I asked Abt ‘Abd Allah about a man who
comes across a well and does not have a bucket [to take water for
ablution]. He said, “He does not have to descend into the well. Indeed,

the Lord of water is the same as the Lord of earth. So he should per-
form dry ablution with earth.”
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[Muhammad b. Muslim:] I asked Abu ‘Abd Allah about a man who
became ritually impure with a major impurity, so he performed ablu-

tion with earth and prayed, and thereafter found water. He said, “He will
not repeat [the prayer]. The Lord of water is [also] the Lord of earth.”

386 Kulayni, Kafi, 3:501.
387 Kulayni, Kafi, 3:64.
388 Tusl, Tahdhib, 1:197. See also Kulayni, Kafi, 3:69:
@Jj‘sE:.&Bb\‘)bA:f'-VJ;&g,sb})\q?\ij:d\}&\.g&g\ngw
el Al Syg W) Oy :)p A2l (»1319
[‘Anbasa b. Mus‘ab:] Abii ‘Abd Allah said, “If you reach a well while you are in a

state of major ritual impurity and do not find a bucket, nor anything to ladle with,
perform dry ablution with earth. The Lord of water and the Lord of earth are one.”
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[Mu‘awiya b. Maysara:] I asked Abu ‘Abd Allah about a man who is
traveling and does not find water, so he performs dry ablution and
prays. Later, he comes across water and has some time remaining [to
perform the prayer again]. Does he carry on with his prayer as he was
doing or does he perform ablution with water and repeat his prayer?
He said, “He carries on with his prayer. The Lord of water is [also] the
Lord of dirt.”

U. Linguistics and Definitions

S0y 08 L L%) 91 L do-lab «[)i/]j» oLl 4 L ﬁ 1) s 91 JB

2L 3G «ud
Abi ‘Abd Allah said, “Whenever the Qur’an says, ‘[either-] or,’ those to
whom the passage applies have the freedom to choose, and whenever

it says, ‘and whoever does not find,” then the first thing mentioned
[after it] is to be performed.”

389

390

392

The word is corrupted to # in the edition of the source used in this study. Corrected on the
basis of Hurr al-‘Amili, Wasa’il al-Shi‘a, 3:370.

Tasi, Tahdhib, 1:195.

This sentence is quoted from Ibn ‘Abbas, Ata’, and ‘Tkrima in Bukhari, Sahih, at the beginning
of the chapter on kaffarat al-ayman, right before hadith no. 6708.

Ahmad b. Muhammad b. Isa, Nawadir, 72; ‘Ayyashi, Tafsir, 1:198; Kulayni, Kafi, 4:358 (all
with minor variations). The Sunni version of this principle is slightly different in wording

(e.g., Ibn Abi Shayba, Musannaf, 5:64; Tabarl, Jami*al-bayan, 11:35):
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Mujahid reported that Ibn ‘Abbas said, “Whenever the Qur’an says, ‘[either-] or”
those to whom the verse applies have the freedom to choose, and whenever the

Qur’an says, ‘and whoever does not find, the first thing mentioned [is to be per-
formed], or else what follows it.
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‘Ikrima reported from Ibn ‘Abbas: “Wherever the Qur’an says, ‘[either-] or,” one has

the freedom to choose; and whenever it says, ‘and whoever does not find, the first
thing mentioned [is to be performed], or else what follows it.”
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[Hariz:] Reporting from an [unnamed narrator], Abtu ‘Abd Allah said,
“Any bird in the thicket that lays eggs on land and hatches [them] on

land is [considered] game from the land, and any game that is on land
but lays eggs and hatches at sea is [considered] game from the sea.”
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[Mu‘awiya b. ‘Ammar:] I asked Abl ‘Abd Allah about Abyssinian chick-

en.’*> He said, “It is not game. Game is what flies between the heavens
and the earth.”
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[Ibn Abi Ya‘fur:] I was with Abu ‘Abd Allah when a maker of fur coats
came to him. He said to Abu ‘Abd Allah, “May [ be made your ransom!
What do you say about praying in a coat made of sea otter fur?” He
said, “There is nothing wrong with that.” The man said, “May I be made
your ransom! They are found in my homeland, and they are dogs that

come out of the water.” Abii “Abd Allah said, “Do they live out of water
when they come out?” The man said, “No!” Abl ‘Abd Allah said to him,

393
394
395

396
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Kulayni, Kafi, 4:392-93, with a variant in Tasi, Tahdhib, 5:365.

Kulayni, Kaff, 4:232.

In a variant of this report in Bazanti, Nawadir, 56, and Ibn Babawayh, Faqih, 2:172, the bird
is called ) C\?,\S\, and described as o) aaJb :Lzmﬂ Dujaj al-habash, as defined in Arabic
dictionaries, refers to the guinea fowl, although in some contemporary Arab communities it
may refer to a turkey, that is, dik riimi as it was known in the past. The description given of a
bird brought to the Fatimid caliph ‘Aziz (r. 344-86) as cited in Qadi Ahmad Ghaffari, Tarikh-i
nigaristan, 193, from an early history of Egypt, also fits the turkey better. See further the
entry on buqalamtn in Encyclopaedia Iranica 4:551-53 [Hishang A‘lam].

Kulayni, Kafi, 3:399-400, with a variant at 6:451. The text quoted here is adapted from the
two variants.
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“So God, the Exalted, made them lawful and made their death [out of
the water] count as slaughter, just as He made fish lawful and made
their death [out of the water] count as slaughter.”
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CHAPTER 3
Specific Legal Questions

As demonstrated in the preceding chapters, Ja‘far al-Sadiq’s legal thought
fell very much within the general legal discourse of late Umayyad and early
Abbasid times. It was common for the judges and jurists of the period to
maintain sharp differences of opinion and to disagree on just about every
point. The community had accepted this diversity of opinion alongside
a core that all Muslim jurists agreed upon and that formed the essential
elements of Islamic religious thought and culture.

As also noted earlier, some of Ja‘far al-Sadiq’s legal opinions are quoted
in the general sources of Islamic law. They reflect certain characteristics of
his school as well as disagreements between him and other jurists of the
time. With the advancement of legal “orthodoxy” and the growing popular-
ity of a small number of legal schools, many early opinions, including much
that was supported by or attributed to the school of Ja‘far al-Sadiq gradu-
ally disappeared in the legal discourse of the majority Sunni tradition. In
more recent times, certain issues in Ja‘far al-Sadiq’s legal legacy have been
brought up in sectarian debates and treated in ways that are ahistorical and
decontextualized. This chapter examines a few of these issues in an effort
to understand them within the historical and legal discourse of their time.

I. “The Masses” versus “the Select”

In the following long conversation between Ja‘far al-Sadiq and one of
his followers, the Imam responded to questions on a number of topics,
including what to do when reports from the Imams were contradictory:
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[‘Umar b. Hanzala:] I asked Abu ‘Abd Allah about two people from
our community who had a dispute over a loan or an inheritance
and brought their case to be adjudicated by the government and
[state-appointed] judges. Is that permitted? He said, “Whoever seeks
to have his dispute settled by their judgment, whether right or wrong,
has sought the judgment of a tyrant. Whatever [gain] the judgment

grants him is ill-gotten, even if it is [deemed] his established right,
because it is obtained through the judgment of a tyrant. God has

1 Kulayni, Kafi, 1:67-68.
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commanded that the tyrant should be rejected. God, the Exalted, said,
‘They wish for a judgment from a tyrant, although they were ordered

to reject him.

my

[ said, “What should they do, then?” He said, “They should look for

someone among you who reports our sayings, has studied what we
deem lawful and unlawful, and knows our rulings. They should accept
him as a judge, for I have made him a judge over you. If he judges
according to our rulings and his judgment is not accepted, then God’s
judgment has been denigrated and we have been rejected.”

[ said, “What if each of the two [parties to the dispute] chooses a

different person from our community, and they both agree to have
these judges look into their claims, but they [the judges] disagree in
their judgments and disagree about your sayings?” He said, “The valid
judgment is that of the individual who is more upright, legally knowl-
edgeable, truthful in speech, and pious. No heed should be paid to the
judgment of the other”

[ said, “What if they are both upright and accepted in our commu-

nity, and neither is preferred over the other?” He said, “Then consider
which of their reports from us with respect to the matter at hand is
agreed upon by your community. That is what should be taken from
our rulings, and any anomalous report that is unknown to your com-
munity should be abandoned. What is unanimously agreed upon is not
subject to doubt. Matters are of three kinds: matters that are clearly
correct, so they are to be followed; matters that are clearly errant, so
they are to be avoided; and matters that are ambiguous, so knowledge
of them is to be referred to God and His Messenger. The Messenger of
God (may God’s prayer and peace be upon him and his Family) said,
‘The lawful is clear and the unlawful is clear, and between them are
doubtful matters. Whoever avoids the doubtful matters is safe from
the unlawful, and whoever pursues the doubtful matters commits the
unlawful and is ruined without knowing how.”?

[ said, “What if two reports attributed to you are well known and

reported from you by trustworthy people?” He said, “Look to see
which of their rulings matches the rulings in the Book [of God] and
the Sunna, but contradicts the [opinion of the] masses. That one is to
be accepted. For whatever contradicts the Book and the Sunna, but
aligns with the [opinion of the] masses is to be rejected.”

3
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Qur’an 4:60.
Bukhari, Sahih, no. 2051; Muslim, Sahih, no. 1599; Abi Dawud, Sunan, no. 3329, and other
sources cited in the editors’ footnote to Ahmad b. Hanbal, Musnad, 30:290-91.
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[ said, “May I be made your ransom! What is your position on [a
case in which] two jurists reach their rulings with reliance on the
Book and the Sunna, but we find one of the two reports agreeing with
the [opinion of the] masses and the other contradicting it: Which of
the two reports should we accept?” He said, “The one that contradicts
the judgment of the masses has truth and guidance in it.”

[ said, “May I be made your ransom! What if both reports agree
with the practice of the masses?” He said, “Look to see which one
their arbitrators and judges lean toward. That one is to be rejected
and the other accepted.” I asked, “What if their judges agree with both
reports?” He said, “If that is the case, then withhold judgment until
you meet your Imam. In situations of doubt and ambiguity, holding
back is better than falling into ruin.”

As explicitly stipulated in the text, the purpose of the instructions is to
find a way out of an impasse in the administration of justice when the avail-
able evidence regarding the correct ruling is contradictory. Consequently,
one must consider all possibilities to determine which reading of the story
is more probable. One option is to give priority to the opinion that is prev-
alent in one’s community over an alternative opinion that is less known
and represented. This is the approach advised by Ja‘far al-Sadiq in this
case: to give preference to the opinion recommended by the legal school
of the House of the Prophet over the one supported by the “masses,” that
is, the pro-caliphate community. The latter opinion represented the views
of jurists whose opinions were endorsed and followed by the government.

If the opinion of the Imams agreed with the official position, there was
always the possibility that it reflected precautionary considerations. The
case of hunting with a falcon, mentioned earlier, illustrates the predica-
ment that ShiT jurists faced in the time of the caliphate. Several early jurists
thought that hunting with any animal other than a trained dog was not
sanctioned by the Qur’an. However, they could not publicly advocate this
opinion, as hunting with falcons was a very popular pastime of the caliphs
and their entourage.
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[‘Ubayd b. Zurara:] Abi ‘Abd Allah said, “What you heard from me that
conformed to popular opinion among the general public was possibly

4 Tusi, Tahdhib, 8:89.
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said out of precautionary secrecy, and what you heard from me that
did not conform to popular opinion among the general public was not
said out of precautionary secrecy.”

Many sectarian books written and published in recent times criticize the
reference in the long conversation quoted above as an outright anti-Sunni
statement. But this interpretation takes the text out of its original historical
context. As noted earlier, the opinions of Ja‘far al-Sadiq frequently agreed
with one side or another in the general legal discourse of the time. Thus,
as a prominent Shif jurist of the early part of the past century reminded
his readers, the Imam’s advice to prefer the position that was most popular
within one’s own community did not entail a rejection of the other side on
principle: “We know for certain that many rulings that agree with the popu-
lar opinions of the Sunni schools are not wrong.. .. as many of their opinions
agree with the truth.”> Ja‘far al-Sadiq himself explained that his advice had
no sectarian implications:

Lo oM dsL @l & ()T 1l e o (3 B 1B 4wy Jler¥) Blons)
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Abt ‘Abd Allah said to me, “Do you know why you were ordered to
take the position that is contrary to the masses?” I said, “I do not
know.” He said, “Anything that ‘Ali advocated in matters of religion,
the Umayyads contradicted in the hope of eliminating his influence.”®

5 N&’ini, Fawa’id al-usul, 4:776-77:
P e DS O e a8y LU e o) B30I (6T, A28 501 B e 87 BT Al
Al Jg8 g8l g AL
6 The word is corrupted in the source to 4. The last sentence of the text, however, attests
to this corruption. For the use of i} Jlinstead of the more common form of i ¢+ in other
reports from Ja‘far, see for instance, Tus1, Amali, 667.

7 Ibn Babawayh, lal al-shara’i‘, 2:218.
8 See further Fakhr al-Din al-Razj, Tafsir, 1:206, where he says:
e T Dl ) g 2Ty ) gl g Wl Bl 3 L 6 e )
‘All used to insist on reciting the basmala out loud [in prayer]. When the Umayyads
came to power, they worked hard to erase his influence.
The process began with Mu‘awiya. See Ibn Abi al-Hadid, Sharh Nahj al-balagha, 11:44-45,
quoting the historian Abu al-Hasan ‘All b. Muhammad al-Mad@’ini (d. 225) in his Kitab
al-Ahdath, as noted before. See further the following report in Shafil, Umm [Beirut, 1973],
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Thus, no offense was intended to other leading jurists of the time or to
their opinions, nor was this approach an attempt to persuade supporters of
one school to reject another out of hand. There was, however, no shortage
of reactions of the latter kind in the history of the Islamic legal schools.
Consider the following two examples. The first comes from Ya“qiib b. Sufyan
al-Fasawi (d. 277), an eminent Sunni hadith scholar:

adld A 9l 4 JB 15 Lo ol s(d s oS0 oy st e i 13)
9‘%4%6):\3

If you are asked about something and you do not have an answer, look
to what Abli Hanifa said about the matter and take the opposite opin-
ion. That way, you will get the right answer!

The second statement is by Ibn al-Salah al-Shahraziir1 (d. 643), a Shafi1
scholar and author of one of the most popular works on the hadith sciences.'
He had the following advice for cases of disagreement between Abi Hanifa
and Shafi‘t:

JB dic gl cade 33l odeil) doly dflus & piladt J g5 Calnst 13)
Goma b Oye 23l STV Y ol A 3T 93 Ll Lo sl gl i)
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-

If the two opinions of ShafiT [that is, his “old” and “new” opinions]
regarding a matter differ and one of the opinions agrees with that of
Abu Hanifa, the Shaykh Abu Hamid!? said, “Whatever conflicts with

1:108; “‘Abd al-Razzaq, Musannaf, 2:92; Nasa’i, Sunan, no. 3979; Ibn Khuzayma, Sahih, 4:260;
Hakim al-Naysabiiri, Mustadrak, 1:638 (see also Ibn Ab1 Shayba, Musannaf, 5:552):

2R o Ll 1587 1Bl 1ol R Neked 1 s abolland (go plis ol 7,58 Vi slan (g0 09315

o
[Sa‘ld b. Jubayr:] We were at ‘Arafat with Ibn ‘Abbas when he said to me, “O Sa‘id!
Why do I not hear the people chanting the talbiya?” I said, “They fear Mu‘awiya!” Ibn
‘Abbas stormed out of his tent and shouted, ‘Here I am, my Lord, here I am!” They
abandoned the Sunna out of their hatred for ‘Ali!”
9 Fasaws, al-Ma‘rifa wal-tarikh, 2:785. See further Juwayni, Burhan, 2:895, 899.
10  Taqi al-Din ‘Uthman b. ‘Abd al-Rahman al-Mawsill. See the entry on him in Encyclopaedia of
Islam 11, 3:927 [T. Leusicki].
11  Ibn al-Salah, Adab al-mufti wa’l-mustafti, 127.
12 Abu Hamid Ahmad b. Abi Tahir al-Isfara’ini (d. 406), a distinguished jurist and head of the
Shafi1 school in Baghdad at the turn of the fifth century. On him, see Dhahabi, Siyar a‘lam
al-nubala’, 17:193-97.
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the opinion of Abl Hanifa is preferred, because had ShafiT not noticed
a subtle element [meriting a different ruling] in the matter, he would
not have contradicted Abu Hanifa.”

Similar examples of the interplay of legal diversity and sectarian differ-

ences are abundant:

Jal by LI Cloly 58 gl (g8ladly cllley s Lo 48 jass) (G54
Bl 30 (gl g Db ) 0 giidl 9 09| ASTY (G5 1 il JB L)
‘Ali, Hasan [al-Basri], Malik, Shafil, Abii Thawr, other followers of ra’,
and other people of knowledge all declared the jirri/jirrith [an eel-like

fish] to be lawful. Ibn ‘Abbas said, “Jews do not eat jirri, and the Rafida
agree with them. What contradicts them is the correct [opinion].”**

o wley) 4l @jsu.l\ Ja rdelall O b Jla 0L L} Q\J,j\ Lald) Ji
dady s e o o o1 @ Tl ¥ 5T aliall o LS )
U I3, 2 s i o Lo 2 0 (s ade ) Lo — (o1 o)

5, 0g i) S50 4dE s BaloW et jlo £ )
Regarding the side of the turban that hangs down—whether one
should let the left side hang down, as is customary, or the right,
because of that side’s privilege—al-Hafiz al-‘Iraqi*¢ said, “I do not find
anything indicating that it should be on the right side. The Prophet
(may God’s prayer and peace be upon him) possibly used to let the
right side hang down and then move it to the left side, but because

that has become a symbol for the Imami [Shi‘a] it should be avoided
so as not to resemble them.”

W}’idG)c&;sw\wMuﬁ?U\&dj;\}bj‘ *5 ”S\J.\ﬁ\%éaiwj\
17, dnzd) i jLo @b‘m 39 sl il ity cllleg

13
14

15
16

17
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Ibn Qudama, Mughni, 13:347.

A number of reports from Muhammad al-Baqir and Ja‘far al-Sadiq challenge the validity of
this attribution. See ‘Al b. Ja‘far, Masa’il, 115; Kulayni, Kafi, 6:219-20; Tusi, Tahdhib, 9:4-6.
Ayni, ‘Umdat al-qari, 21:308; Zurqani, Sharh al-Mawahib al-ladunniyya, 5:13.

Abi al-Fadl “Abd al-Rahim b. Husayn al-‘Iraqi al-Misri (d. 806), the most eminent hadith
scholar of his time. On him, see Zirikli, Alam, 3:344-45 and the sources cited therein.

Qadi Safad, Rahmat al-umma, 1:88. See also Rafi1, Fath al-‘Aziz bi-sharh al-Wajiz, 5:231.
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The sunna is to flatten the grave, and that is preferable according
to the better, supported opinion in the school of Shafil. Abii Hanifa,
Malik, and Ahmad [b. Hanbal] said that it is better to raise the level of
the grave [by heaping loose soil on top of the grave], as flattening the
grave has become a symbol for the Shi‘a.

18,4zl A2 e ad W sl uﬁdj\ u},;.:L\Ja CMJ.\ :..L?-B 2ol Ji
Shafi‘tand Ahmad said that wiping over boots is preferable to washing
[the feet] because it is against [the opinion or practice of] the Shi‘a.

II. Taqiyya: Precautionary Secrecy

The Islamic legal principle of precautionary secrecy (tagiyya) is a much
written about but often misunderstood topic in the current sectarian
disputes among Muslims. It is significant here only to the extent that it
features in the legal legacy of Ja‘far al-Sadiq.

The principle of precautionary secrecy has Qur’anic roots.? It stipulates
that in matters of religious creed and rituals, one should not disclose one’s
beliefs if doing so could cause major harm or put one’s life in danger. When
such situations arise, one should act cautiously in the spirit of compromise
to repulse harm and avoid danger in any way possible, short of harming
someone else.?! Other reasons for adopting the principle and holding back
one’s opinion in a given case might include a wish to avert potential harm
from the Muslim community, as explained in many Shi‘T works on usiil

18  Ibnal-Mutahhar, Tadhkirat al-fuqaha’, 1:175. Numerous other practices were discouraged by
Sunni scholars explicitly for the same symbolic reason. Examples include reciting the open-
ing formula (basmala) of the stras of the Qur’an aloud (Lalaka’i, Sharh, 1:171; Ibn Batta,
Ibana, 315; Ibn Taymiyya, Majmi‘at fatawa, 22:423; Ibn Taymiyya, Minhaj al-sunna, 4:151;
see also Rafiq, Fath al-‘Aziz, 2:453); wearing a ring on the right hand (Ibn ‘Abd al-Barr, Tam-
hid, 6:80-81; Nawawi, Majmii‘, 4:462, quoting ‘Abd al-Rahman al-Firani in his Ibana) as
against the practice of Mu‘awiya, who wore it on the left (Raghib al-Isbahani, Muhadarat
al-udabd’, 4:374; Zamakhshari, Rabi‘ al-abrar, 4:24); pronouncing an honorific for anyone
other than the Prophet with the standard formula “peace be upon him” (Ibn al-Qayyim, Jala’
al-afham, 550; “Ali al-Qari, Sharh al-Figh al-akbar, 152); saying the takbir five times when
praying over the body of a deceased Muslim, rather than four times, as is common among
the ahl al-sunna (Mazari, al-Mu‘lim bi-fawa@’id Muslim, 1:326); eating jirri/jirrith (see above);
making graves flat on top (see above); letting the right side of one’s turban hang down (see
above); and grieving for Husayn (Aldisi, Rith al-ma‘ani, 2:242). See further, Modarressi, “Com-
mon Ibadi-Shi‘ite Legacy,” 115n64.

19  See below, section VI on p. 285.

20  SeeQur’an 3:28, 16:106, and, for life-threatening cases, 2:173, 195, 5:3, 6:119, 145, 16:115.

21  For this concept, see especially Mawsti‘at al-figh al-Islami [Qum], 31:272-333; al-Mawsti‘a
al-fighiyya [Kuwait], 13:185-200; also Encyclopaedia of Islam 11, 10:134-36 [R. Strothmann].
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al-figh and on the general principles of the law, as well as in monographs
written on this topic.?? As such, the principle is in line with general Islamic
legal canons that instruct people to give priority to the more important of
two considerations (al-ahamm)? or lesser harm (al-darar al-akhaff).?*
Muslim jurists of different tendencies and schools agree on the outlines of
this principle, although most discuss it under the rubrics of ikrah (duress),
the other term used in the Qur’an to address such situations,? and idtirar
(necessity), in cases involving life-threatening danger. For a community such
as the supporters of the House of the Prophet, who faced severe repression
for their entire history under both the Umayyad and the Abbasid caliphate,
practicing precautionary secrecy was naturally essential to survival.

.4 J75 e W el gy 89 o IS (3 il 1B b e T e
[Abl Ishaq al-Arrajani:] Abl ‘Abd Allah said, “Precautionary secrecy

is for situations of no choice, and those who face them know best for
themselves when such situations really exist.”

o leazlse oo W e aolgn ) 2B 7l e O o Buko o Bkane
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[Mas‘ada b. Sadaqa:] Abu ‘Abd Allah said, “There are specific occa-
sions for [practicing] precautionary secrecy that make it improper
for anyone to do so outside of that context. For example, if there is
a group of people who adopt rulings and actions that appear to be
contrary to the truth, then any precautionary measure that a believer
takes while among them that does not lead to corruption in religion
is permissible.”

22 For a list, see Modarressi, An Introduction to Shi‘T Law, 117-19.

23 See for instance, Fayyad, Muhadarat fi usil al-fiqgh, 3:77-88; also Saffar, Figh al-masalih
wa’l-mafasid.

24 See for instance, Suyut, al-Ashbah wa’l-naza’ir fi qawa‘id wa furi‘ figh al-Shafi‘iyya, 87-88;
Ibn Nujaym, al-Ashbah wa’l-naza’ir, 76-77; Ahmad al-Zarqa, Sharh al-qawa‘id al-fighiyya,
199-203; Al Kashif al-Ghitd’, Tahrir al-Majalla, 1:146.

25  Qurlan 16:106. See further, Abou El Fadl, “Law of Duress”; Syed, Coercion and Responsibility.

26  Ahmad b. Muhammad b. Tsa, Nawddir, 73; Ibn Babawayh, Faqih, 3:230.

27  Possibly ui2 ¢ jix> ., as in other reports quoted by this transmitter from Ja‘far al-Sadiq
(Modarressi, Tradition and Survival, 1:320). As noted earlier, the formula of & s é? o in
this and a few other transmissions by this transmitter may be a later addition by either the
author of the source or a copyist.

28  Kulayni, Kafi, 2:168.
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[Sama‘a:] Abii “Abd Allah said, “If a person swears [to something] out
of precautionary secrecy, it is harmless if he was coerced and com-

pelled to do so. God did not prohibit anything without making it lawful
for someone who has no choice.”

o8 o Ade Rl 5T oo e Ao e 1B k2 shar o[ GUSI] Lol o
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[Abii Sabah al-Kinani:] Ja‘far b. Muhammad said, “If you did or swore
to do something out of precautionary secrecy, you are not bound by it.”

In cases of severe duress involving an imminent threat to one’s life, a
report from Ja‘far al-Sadiq forbids one from saving one’s own life by putting

someone else’s life in danger.!

il 1306 el gy iz el e i) sll) e 9 JB 2B Sl 850
32.3‘;53& r'\“

[AbQi Hamza al-Thumali:] Abl ‘Abd Allah said, “Precautionary secrecy
was set up in order to spare blood. If blood is to be spilled, precaution-

ary secrecy does not apply”

The first of the above-quoted statements from Ja‘far al-Sadiq bans the
practice of taqiyya not only in cases in which it would cause harm to another
but also in cases in which it could lead to “corruption in religion.” This latter

conc

ept is understood to mean serious damage to an essential feature of

Islam or the faith of the Muslim community.*® Extending the logic of these

two

types of fundamental values, many jurists and schools also ban rape

29
30
31

32
33
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Ahmad b. Muhammad b. ‘Isa, Nawddir, 75.

Kulayni, Kaff, 7:442.

See Mawst‘at al-figh al-Islami [Qum], 31:299-301 and the sources cited in the footnotes.
See also 31:317-33, where all other proposed exceptions to the general rule of tagiyya other
than putting someone else’s life in danger are listed and disputed. For Sunni views on the
legal status of homicide in the situations of tagiyya, see especially Ibn Hajar, Fath al-Bari,
12:314-15.

Tusi, Tahdhib, 6:173.

See further Khumayni, Risala fi al-taqiyya, 177-78.
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and fornication under any circumstances,* even if the alternative is loss of
one’s life.?®

III. Mut‘a Marriage

Mut‘a marriage, a time-limited union, has been a hotly debated topic in
sectarian disputes between the two main divisions of Islam for the past
many centuries. This issue is also addressed here only inasmuch as the
study of the legal viewpoints of Ja‘far al-Sadiq is concerned. As in the rest of
the book, this study is based on reports deemed reliable by the standards
mentioned in the introduction. The opinions and arguments presented here
represent the understanding of those reports held by the present author
and may or may not agree with the majority opinions of the Ja‘fari school in
its post-formative period.

We begin with Ibn Qudama’s concise description of the differences of opin-
ion on this issue among the Muslim jurists of the first and second centuries:

34 The Sunni schools disagreed among themselves over this question. For a useful summary of
their disagreements see al-Mawsii‘a al-fighiyya [Kuwait], 6:106-7,108,110, 119, 13:195. It is
reported that the Maliki jurist Sahniin b. Sa‘ld (d. 240) allowed copulation with a consenting,
unmarried woman under duress (al-Mawsii‘a al-fighiyya, 6:109). Others do not make a clear
distinction between rape and fornication as they focus on the criminal consequences of the
act in the form of the hadd punishment that they generally consider to be the same in both
cases. On this last point about the hadd punishment, Malikis and Hanbalis are generally more
strict and Hanafis and Shafi‘ls more flexible (al-Mawsti‘a al-fighiyya, 24:32). Sunni sources at
times also discuss hypothetical alternatives, such as killing the coercer, if possible, or com-
mitting suicide in cases in which the victim is coerced to submit to rape; see for instance, Ibn
al-Qayyim, al-Turuq al-hukmiyya (Jeddah, 1428 [2007]), 1:137-38. (For Sunni opinions on
rape under duress, cf. Ibn al-‘Arabi, Ahkam al-Qur’an, 3:160.)

35  The Ibadis, in particular, insist that duress does not make rape permissible. See Basyawi,
Jami<, 4:203:
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Regarding the situation of a man who is taken by a tyrant who says to him, “Kill this
man or [ will kill you,” or “Rape/have sex with this woman or I will kill you,” he said,

“This man is not excused.”
See also Kindi, Musannaf, 10:262 (whence, with variations, Shiqsi, Manhaj al-talibin, 2:624):
sy eands ot ope (b s Sal b G BY S ) 54 o el Ol 31 a0
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If he [the coercer] requires him [the coerced] to rape or have sex with a woman and
he fears being killed, it is [still] not permitted for him to do it because it is an injus-
tice against the woman, and he may not, in order to save himself, allow an injustice
to be committed against someone else. This is so even if the woman submits and
consents, because it is an injustice against her due to the severe disgrace and grave
sin that will remain attached to her.
However, the Ibadis, too, refrain from applying the hadd punishment to someone who vio-
lates that prohibition in such extreme circumstances (Basyawi, 4:201; Kindi, 10:263).
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Mut‘a*® marriage means that a woman is married for a [limited]
period. For example, a man may say, “I wed you to my daughter for
one month, or one year, or until the end of the [hajj] season, or until
the arrival of the hajj pilgrims,” or the like, whether the duration is
known or unknown.?® This is an invalid marriage. Ahmad [b. Han-
bal] stipulated this and said, “Mut‘a marriage is unlawful.” Aba Bakr
[al-Khallal], however, said, “According to another report, it is repre-
hensible but not unlawful, because Ibn Mansiir [Ishaq al-Marwazi
al-Kawsaj] asked Ahmad about it and he said, ‘I prefer that he avoids

it The apparent meaning of this [statement] is reprehensibility, not
unlawfulness.” Our colleagues other than Abl Bakr forbid this [type

36

37
38

39

In our edition of the source, this sentence appears as 33l 3slas Clovol jSTales. I prefer
the variant 55l 5 slas 5 alool 38T 4l s, which agrees with three manuscripts of the work, as

noted in the source (Ibn Qudama, Mughni, 10:46), footnote 5.
Ibn Qudama, Mughni, 10:46.

According to an Ibadi jurist of the sixth century (Kindi, Musannaf, 9:449, whence, Shigsi,
Manhayj al-talibin, 15:388), this word should be pronounced mit‘a in the context of marriage
but mut‘a in the context of the hajj. This was perhaps the Omani dialect at the time, as none of
the major Arabic dictionaries that I checked (such as Ibn Manziir’s Lisan al-‘Arab and Zabid1's

Taj al-‘ariis) confirm it.
Supporters of the legality of this type of marriage usually require the exact duration of the
contract to be clearly stipulated.
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of marriage] and narrate [from Ahmad] a single opinion prohibiting
it. This is the opinion of the overwhelming majority of the Compan-
ions and the jurists. Among those who reportedly considered mut‘a
unlawful were ‘Umar, ‘Al1,* Ibn ‘Umar, Ibn Mas‘ld, and Ibn al-Zubayr.
Ibn ‘Abd al-Barr said, “Malik and the jurists of Medina maintained the
unlawfulness of mut‘a,** as did Abul Hanifa among the jurists of Iraq,
AwzaT of the jurists of Syria, Layth of the jurists of Egypt, and Shafi‘l
and the rest of the Traditionists.” Zufar said, “The marriage is valid,
but the condition [that is, the term stipulated] is void.” It was reported
that Ibn ‘Abbas held it to be permissible,*? and this was the view of

40  Supporters of the legality of mut‘a challenge the authority of this ascription, as will be seen
below.

41  The Hanafi jurist Aba Bakr al-Sarakhsi (d. 483) in his Kitab al-Mabsit (5:152) and, follow-
ing him, a number of later Hanafi authors (e.g., Marghinani, Hidaya, 1:195; Zayla, Tabyin
al-haqa’iq, 2:489; Taftazani, Sharh al-Magqasid, 5:283) ascribed the opposite view to Malik,
that is, that mut‘a is legal. The ascription was rejected by later Hanafls (e.g., ‘Ayni, Binaya,
5:63; Ibn al-Humam, Fath al-Qadir, 3:247; Ibn al-Shalabi, Hashiyat al-Shaykh al-Shalabi,
2:489) on the grounds that the view is not mentioned in any Maliki work (‘Ayni, 5:63). It
is, however, mentioned as one of Malik’s two opinions on the topic by the prominent Maliki
judge and jurist of the early sixth century, Ibn al-‘Arabj, in his al-Qabas fi sharh Muwatta
Malik b. Anas (2:714):
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One who practices mut‘a will be stoned according to the predominant opinion in the

[Maliki] school, but according to another report attributed to Malik, the person will

not be stoned because mut‘a marriage is not forbidden.
Abt ‘Abd Allah al-Qurtubi, who quoted the statement by Ibn al-‘Arabi in his Jami® (6:220),
tried to minimize its significance by pointing to an alleged alternative usage of the term
“forbidden” (haram) in Malik’s legal vocabulary. Nevertheless, a reference in Najm al-Din
al-Tarsusi, Tuhfat al-Turk, 90, suggests that the legality of mut‘a remained as an opinion
among Maliki jurists until the mid-eighth century. The author advises a ruler to make sure
that any Maliki jurist who he is going to appoint as a judge does not hold any of a number of
opinions known to be supported in Maliki law:

el 76 2 eV 4 e oadis 3 4 2 of s ESIL 08 0
If [the judge is going to be] a Malik, [the ruler] should stipulate in his mandate that
[the judge] will not make a decision [on the basis] of the legality of mut‘a marriage.

42 This is reported in many early sources. Just as one example: Shafi‘l, Umm [Mansira, 2001],
10:257.
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most* of his** followers, along with ‘Ata’, and Tawiis; it was also the
opinion of Ibn Jurayj. [Acceptance of its legality] was also attributed to
Abt Sa‘id al-Khudri and Jabir [b. ‘Abd Allah al-Ansari]. This view was
adopted by the Shi‘a because it was established that the Prophet (may
God’s prayer and peace be upon him) permitted it, but ‘Umar report-
edly said, “There were two mut‘as during the time of the Messenger
of God (may God’s prayer and peace be upon him). I forbid both and
will punish for both: the mut‘a of women, and the mut‘a of the hajj."*

Ibn Qudama then quotes several reports suggesting that the legality of

mut‘a was already abrogated by the Prophet himself later in his life. The
main problem with these reports is that they contradict one another when
it comes to the timing and occasion of the abrogation; their settings vary
from the Battle of Khaybar in the year 7 to the Prophet’s Farewell Pilgrim-
age in the year 10, with other times and events in between also proposed as
the context of the abrogation.*® The title of the chapter on mut‘a marriage in
Muslim’s Sahih attempts to harmonize the contradictory reports:
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Others, however, ascribe this opinion to all students of Ibn Abbas. See for instance, Ibn ‘Abd
al-Barr, Istidhkar, 16:295:

(e o) e e Il il 09 (18 cpadls 3 JaT e i ) Dl
The companions of Ibn “Abbas among the people of Mecca and Yemen all consider

mut‘a marriage to be permissible, following the opinion of Ibn ‘Abbas.

See also Averroes, Bidayat al-mujtahid, 4:165:
ond) Jaly 28 ol e ol e Sl o e el oty

The companions of Ibn ‘Abbas among the people of Mecca and Yemen followed him

in holding this opinion.
I prefer the variation noted in Ibn Qudama, Mughni, 10:46n5, which agrees with three
manuscripts of the work; I thus read the phrase as: 355 slas s 4lbsi rather than as
a3y slas Clowsl
The statement quoted from ‘Umar is found in Abu Hilal al-‘Askari, Awa’il, 1:240; Sa‘d b.
Mansiir, Sunan, 3:252; Abi ‘Awwana, Musnad, 2:338; Bayhagql, Sunan, 7:335. See further
Muttaql al-Hindi, Kanz al-‘ummal, 16:519, and the sources cited therein. See also a variant in
Muslim, Sahih, no. 1249, and other sources mentioned in the editors’ footnote in Ahmad b.
Hanbal, Musnad, 22:365.
For details, see Ibn Hajar, Fath al-Bari, 19:203-5, who worked hard, though not very convinc-

ingly, to reconcile the contradictory reports. See also Ibn ‘Abd al-Barr, Istidhkdr, 16:289; Qad1
‘lyad, Ikmal al-mu‘lim, 4:535-37; Nawawsi, Sharh Sahih Muslim, 9:189-93; Averroes, Biddayat

al-mujtahid, 4:165.
Muslim, Sahih, “The Book of Marriage,” chapter 3, on mut‘a marriage (hadiths nos. 1404-7).
See also ShafiT as quoted in Tha‘lab, al-Kashf wa’l-bayan, 3:288.
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Chapter on mut‘a marriage and clarification that it was permitted
and then abrogated, then permitted and then abrogated, and that its
unlawfulness was then established until the Day of Resurrection.

Ibn al-‘Arabi provides a more dramatic evaluation of the case:

lnﬂ\%gw;\\.émdj&}éé?c@ﬂ\@@jbuf?w&l\cg
. o5n Ladle b gl 516 alal) Aila )
Mut‘a marriage is one of the strangest matters to come into the shari‘a,

for it was abrogated twice. It has no parallel in the shari‘a, except in
the case of the gibla, which was [also] abrogated twice.

However, the disparities among the reports were too great to be removed
by titular suggestions or comments such as those of Muslim and Ibn
al-‘Arabi.* As phrased, the reports require a person to believe that mut‘a
was legalized and prohibited seven different times by the Prophet.>® The
Andalusian Maliki jurist Abu al-‘Abbas al-Qurtubi, also known as Ibn al-Mu-
zayyin, comments on this phenomenon:

48  Ibn al-‘Arabi, Qabas, 2:713-14 (whence, Qurtubi, Jami, 6:216, 217). See also Ibn al-‘Arabij,
Ahkam al-Qur’an, 2:389 where he says:
gl sl e e (8 el daze Wl
As for the mut‘a of women, it is one of the strange matters of the shari‘a.
49 See Ibn ‘Abd al-Barr, Istidhkar, 16:289:
S sty Nl 4. Al -8 e 4 Wl
As for his prohibition of mut‘a marriage, there is much disagreement and confusion
over it.
See also Averroes, Bidayat al-mujtahid, 4:165.
50  Qurtubi, Jami, 6:216-18 clearly refers to Ibn al-Muzayyin’s conclusion as quoted in the next
paragraph above:

b g oelly o) (o5 ) e sl B o (e 00
Another [scholar] who gathered the different transmissions of the reports regard-

ing mut‘a said that they entail that it was permitted and outlawed seven times.
However, Fakhr al-Din al-Razi is very much against these suggestions in his Tafsir, 10:52:

1sLT el ) copeall ol 4y i o Gl B1m geailly By el oo ) JB 0 53
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The opinion of those who held that it [mut‘a] was rendered permissible several
times and abrogated several times is weak. No one whose opinion is worthy of con-

sideration held this view, except for those who tried to harmonize these contradic-
tory reports.
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The reports concerning when it [that is, mut‘a] was permitted and then
declared unlawful are conflicting and very confused, such that they
are impossible to reconcile and none can be verified. Ibn Abi ‘Amra
said it occurred in the beginning of Islam. But Salama reported that
it occurred during the year of [the Battle of ] Awtas. And according to
the report from Sabra, it was permitted on the day of the conquest [of
Mecca]—the two latter dates being close—and then the prohibition
of mut‘a occurred on the same occasion in both reports. According to
the report attributed to ‘Alj, it was prohibited on the day of Khaybar,
which was before the conquest [of Mecca]. Muslim’s book attributed
a report to ‘Al according to which the Prophet (may God’s prayer
and peace be upon him) prohibited it during the Battle of Tabuk. Abi
Dawid transmitted a report from Rabi‘ b. Sabra that it was prohib-
ited during the Farewell Pilgrimage. It was also reported from Hasan

al-Basri that it was never made permissible except during the ‘Umrat
al-Qada’ [in the year 7], a report that was attributed to Sabra as well.

Another major problem was that a good number of the early authorities
of Islam did not believe that the prohibition came from the Prophet. In Ibn
Hazm's words:

il Lo — bl J sy g o I3 075 o J) 600 929 el 60 552 Y
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51  Ibnal-Muzayyin, Mufhim, 4:92.
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Mut‘a marriage is impermissible, being a marriage with a time
limit. It was permissible during the time of the Messenger of God
(may God’s prayer and peace be upon him), and then God, the
Exalted, abrogated it firmly through the words of His Messenger,
until the Day of Resurrection. A group of early Muslims (may God
be pleased with them) affirmed its permissibility after the time of
the Messenger of God (may God’s prayer and peace be upon him).
Jabir b. ‘Abd Allah reported [a belief in] its permissibility from all
the Companions during the time of the Messenger of God (may
God’s prayer and peace be upon him), and in the time of Abl Bakr
and ‘Umar until late in ‘Umar’s caliphate. There is disagreement
as to whether Ibn al-Zubayr considered it permissible, and ‘All is
quoted as having suspended judgment with respect to mut‘a. It
is said that [even] ‘Umar b. al-Khattab censured it only if it was
done without two upright witnesses, and he permitted it with
the condition of two upright witnesses. Among the Successors,
Tawds, ‘Atd’, Sa‘id b. Jubayr, and the rest of the jurists of Mecca
(may God honor it) [allowed mut‘a]. We collected all the men-

tioned reports in our book entitled al-Isal. It has been verified as
prohibited in the view of Ibn ‘Umar and Ibn Abi ‘Amra al-Ansari,

52

53

54
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) il e 4a8lb g Bolowall jam g s xlg > o O) 5o 5 (Qurtubl, Jami, 6:220, quoting Abi Bakr
al-Turtiishi; cf. Tha‘labi, al-Kashf wa’l-bayan, 3:287 where the text reads 4o o2y s o
one of the two forms of Ll j2m and 4wl 2 is most likely a corruption of the other).
Ibn Habib, Muhabbar, 289 adds the name of Zayd b. Thabit as another Companion who sup-
ported the legality of mut‘a. Quoting a book by the Shafi7jurist and mutakallim Husayn b. ‘All
b. Yazid al-Karabisi (d. 248), Shaykh al-Mufid (d. 413) in his al-Mas@’il al-Saghaniyya, 36-37
has a long list of those in favor of mut‘a in the first two centuries.

See also Ibn Hajar, Talkhis al-habir, 3:380 quoting ‘Abd al-Razzaq from Ma‘mar [b. Rashid]
on “Qawl ahl Makka fI al-mut‘a.” See also Hakim al-Naysabiiri, Ma rifat ‘uliim al-hadith, 251
quoting Awza‘, “Min gawl ahl al-Hijaz al-mut‘a bi al-nisa’”

Ibn Hazm, Muhalla, 9:519-20. See also Tirmidhi, Sunan, 2:416 (under hadith no. 1121),
where he says:

ol 2 e ool a1 38T 05

The majority of the people of knowledge maintain the unlawfulness of mut‘a.
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but there is disagreement regarding the views of ‘Ali, ‘Umar, Ibn

‘Abbas, and Ibn al-Zubayr.5°

It was as if the jurists of Mecca and other students of Ibn ‘Abbas had
never heard of the event that the reports claim happened in the lifetime of
the Prophet, namely, the abrogation of the legality of mut‘a. The nature of
the subject, however, required that a large portion of society, not only a few

individuals, would have heard about the ban if one had been issued.>¢

55

56
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Numerous notables in the post-formative period of Islamic law are mentioned as supporting

the continued legality of mut‘a. Here are a few examples:

Early in the third century, when Yahya b. al-Aktham (d. 242) was the judge of Basra
(around the year 202, according to the biographical sources), he met a shaykh who held that

mut‘a was still legal (Raghib al-Isbahani, Muhadarat al-udaba’, 3:214).

In his Fisal (5:66), Ibn Hazm names an older contemporary of his, [sma‘l b. ‘Abd Allah
al-Ru‘ayni, with certain unusual ideas of Mu‘tazili provenance in doctrinal matters, who in

the early fifth century still supported the legality of mut‘a:
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Isma‘ll b. ‘Abd Allah al-Ru‘ayni. He exerted himself in worship and was dedicated
to asceticism. I lived at the same time as he did, but never met him. It was verified
among us that he used to maintain the permissibility of mut‘a, but this does not dis-
parage his faith or uprightness if he had said it as a mujtahid and the evidence for its
abrogation was not strong enough in his opinion to prove it. We noted this [matter]
when we mentioned him because of the rarity of this opinion today, as there are few
who support it.

Imam al-Shafiq, too, agreed in his Kitab al-Umm ([Mansira, 2001], 7:511) with the point that
a belief in permissibility of mut‘a did not disparage one’s uprightness:

2le8 35 e Ly ooy L (515 Al 260 Joerl
The testimony of a person who considers mut‘a to be lawful, issues fatwas [in support
of its legality] or practices it [personally] cannot be rejected [in an Islamic court].

Among other groups, the Ibadi Rabi‘ b. Habib al-Azdi al-Farahidi (late second century) con-
sidered mut‘a legal (Harithi, al-‘Uqud al-fiddiyya, 156), as did a number of the school’s later
jurists:
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This [opinion] is quoted from Ibn ‘Abbas, Muhammad b. Mahbiib, Abi Sufra, Nabhan
b. ‘Uthman, Abii al-Mu’aththir, and Abii al-Hawar], all of whom held that the marriage
of mut‘a was lawful. Abu al-Hawari quoted from ‘Abd al-Malik b. Sufra who said, “If I

find [the opportunity for] a marriage of muta, I will do it.” It is also reported from the
Shaykh Abu al-Hasan that the marriage of mut‘a is lawful and not abrogated.

(Shigsi, Manhaj al-talibin, 15:386; see also Kindi, Musannaf, 19:7, 8-9.) The Zaydis and the
Isma‘ilis agreed with the majority Sunni opinion. For the former, see Yahya al-Hadi, Ahkam,
1:349-51; Ahmad b. Tsa, Amali, 3:10-15; ‘Alawi, al-Jami‘ al-kafi, 4:59-62. For the latter, see

Qadi Nu‘man, Da‘a’im al-Islam, 2:226-27.
See especially Shirazi, Luma“, 216.
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At the same time, one can clearly observe an attempt by various hadith
transmitters who were active in the late first and early second centuries
and unaware of similar efforts by others, to suggest that mut‘a had indeed
been abrogated already by the Prophet and not, as seems to have been
commonly believed at the time,*” by a decree from ‘Umar. For ‘Umar to
have canceled an endorsement of the Prophet would have posed a major
doctrinal problem, and that, in turn, would have offered an enormous
boost to the anti-orthodox trend in Islam to attack their rivals, a potential
that has been used since the early centuries down to our own time. The
case of mut‘a in fact offers a spectacular example of how hadith developed
as an effective tool in early sectarian debates®® of the late Umayyad and

57  See Bayhagqi, Sunan, 7:325-38, where the author collects all reports he could find in connection
with mut‘a, with a good number of them confirming that the practice was banned by ‘Umar.

58 Indeed any kind of debate, even if not sectarian in the real sense of the word. Consider this
interesting exchange between Abl Hanifa and Awza‘l, two well-known Muslim jurists of the
second century, as quoted in Abii Muhammad al-Harithi, Musnad Abi Hanifa, 144, and Sara-

khsi, Mabstit, 1:14:
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[Sufyan b. ‘Uyayna:] Abu Hanifa and Awza‘i met in the House of the Tailors in Mecca
(Dar al-Khayyatin) [or alternatively Dar al-Hannatin, as in Stq al-Hannatin, men-
tioned in Kulayni, Kafi, 5:404, possibly, but not necessarily, a corruption of Bab
al-Khayyatin, one of the gates of Masjid al-Haram (see Azraql, Ta’rikh Makka, 2:92),
after which the area around the gate might have been known at the time simply as
Khayyatin]. Awza‘ said to Abu Hanifa, “What is with you not raising your hands
during prayer when it comes time to bow and rise up afterward?” Abi Hanifa said,
“[Idon’t do it] because it has not been authentically transmitted that the Messenger
of God (may God'’s prayer and peace be upon him) raised his hands when he com-
menced prayer, bowed, and rose up afterward.” Awza said, “How has it not been
authentically transmitted when Zuhri reported to me from Salim, from his father,
[‘Abd Allah] Ibn ‘Umar, that the Messenger of God (may God’s prayer and peace be
upon him) used to raise his hands when he commenced prayer, bowed down, and
rose up afterward?” Abu Hanifa said, “Hammad reported to us from Ibrahim from
‘Algama [b. Qays] and Aswad [b. Yazid] from ‘Abd Allah b. Mas‘id that the Prophet
(may God’s prayer and peace be upon him) did not raise his hands except when
commencing the prayer and would not do it thereafter.” Awza‘ said, “I am reporting
[this hadith] to you on the authority of Zuhri, according to Salim from his father,
and you say, ‘Hammad reported to me from Ibrahim?!”” Abl Hanifa said, “Hammad
was more knowledgeable in law than Zuhri, Ibrahim was more knowledgeable in
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early Abbasid period to defend orthodoxy. Simultaneously, another body
of material emerged, tailored toward the same end, as iIm rijal al-hadith,
with the explicit aim of proving the authority and reliability of the trans-
mitters who were active in defending orthodoxy in that period when
orthodoxy needed it most.*

[t is common in sectarian disputes like this to come across unpolished,
contradictory reports thatlook as if they were put together in haste to abort
an imminent or ongoing dispute.®® The simple fact that a good number of
these reports put the same message, though with discrepancies in timing
and wording, in the mouths of those Companions—°Ali and Ibn ‘Abbas in
particular—who were commonly believed to have objected to the caliph’s
decision in this case, seems to be a clear attempt to rebuff the caliph’s oppo-
nents in this matter,** and makes one extremely suspicious about the prov-
enance of these reports.®

law than Salim, and ‘Alqgama was no less [knowledgeable] than Ibn ‘Umar. And ‘Abd
Allah was “Abd Allah.” Then Awza fell silent.
Recall also what Ibn al-Jawzi (Mawdii‘at, 1:20-21) quoted from a number of hadith fabrica-
tors who acknowledged that when they liked an opinion, they forged a hadith to support it
(1Co o) L €1, Ll 13) 57 6D).

59  See especially Muslim’s introduction to his Sahih (Cairo, [1955]), 15, quoting the Basran,
Muhammad b. Sirin (d. 110). It is interesting that at the same time that these internal strug-
gles and purges were going on in the Sunni tradition, a very similar trend in the Shi tradition
tried to block the legacy of the Ghulat from entering mainstream Shi‘ism. Many reports were
circulated in this period to repudiate esotericism and the esoterics in the Shi‘T community,
with a parallel tradition of iIm rijal al-hadith aimed at that end. See Modarressi, Crisis and
Consolidation, 34-42.

60 For two similar cases, see Modarressi, “Early Debates,” and “Common Ibadi-Shi‘ite Legacy”
(under the question of wiping over boots [mash ‘ala al-khuffayn]).

61 Inour case, see, for instance, Khattabi’s comment in Ibn Hajar, Fath al-Bari, 9:78:

Ul 8 3 ) 8 0B e Fom Vs cinetl) om0 V] LY Ail) 0,4 5 J
Khattabi said, “That mut‘a is prohibited is agreed upon by almost all [jurists], except
by some of the Shi‘a. This does not go well with their principle that matters on
which there is disagreement should be considered in light of [the opinions of] ‘Ali

and his family. It is verified that ‘Ali held mut‘a to have been abrogated.”
Also Zayla‘, Tabyin al-haqd’iq, 2:489:
Aloeal) 38T Cle il Axeal) o (Anl) )y 5m) 4d)
The Shi‘a supported the permissibly of mut‘a and went against ‘All and most of
the Companions.
Needless to say, the Shi‘a did not consider the reports ascribed to ‘Ali on the Prophet’s abrogation
of mut‘a to be reliable. See Ahmad b. Muhammad b. ‘Isa, Nawadir, 82, 86; ‘Ayyashi, Tafsir, 1:385.
62  Some of these reports seem to have been specifically designated to counteract similar
reports promoted by the other camp. For example, a statement that is widely quoted
in many early sources (e.g., ‘Abd al-Razzaq, Musannaf, 7:497, 500; Ibn Shabba, Ta’rikh
al-Madina al-munawwara, 2:720; Abu Hilal al-‘Askari, Awa’il, 1:240; Tabari, Jami‘al-bayan,
8:176-78, as well as later works [e.g. Tha‘labi, al-Kashf wa al-bayan 3:286; Fakhr al-Din
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al-Razj, Tafsir, 10:50; and many others, some with minor variations]) cited either ‘Ali or Ibn
‘Abbas as saying:

1G5 b anl) e (5 sas 31V
Had ‘Umar not banned mut‘a, only a rogue would have fornicated.
The report appears in ‘Abd al-Razzaq, Musannaf, 7:497, as follows:
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[‘Ata’ b. Abi Rabah:] I heard Ibn ‘Abbas say, “May God have mercy on ‘Umar. Mut‘a was
a mercy from God, the Mighty and Majestic, for the umma of Muhammad (may God’s
prayer and peace be upon him). Had he (‘Umar) not banned it, only a rogue would
fornicate.” ['Ata’ added:] By God, it is as if I [still] hear him saying, “only a rogue.”
There is an edited version of the report that replaces the most frequently quoted ending of
Cad Bﬁ (“only a rogue”) with the similarly written phrase 4% ig (whose possible definition
follows), as quoted from ‘Abd al-Razzaq:
PACPRCER VRIS Ay V) Al 6 e s pele ol e s e & o) os B e
TG ) ) b s 4
First, this counterfeit version deleted the beginning of the report (s <t &), so that the
pronoun “he” finds no reference except Muhammad, to make the phrase imply that it was
the Prophet who banned mut‘a, rather than ‘Umar, as in the original statement. And the trick
worked. This is what Azhari, for instance, concluded from this edited version in his Tahdhib
al-lugha (11:424):
by Al e 5 — g ade bl Lo = o) BT e s o) 31 e Jup cgad Va5l
APl AL
[ say: “The hadith indicates that Ibn ‘Abbas knew that the Prophet (may God’s prayer
and peace be upon him) forbade mut‘a after having permitted it as lawful.”
Second, a clear attempt was made to soften the powerful language of the original statement
by taking the sting (23 ¥)) out of it. There were, however, uncertainties about how this word
& was to be pronounced, and what ‘ﬂ meant. Zamakhshari, F@’iq, 2:255 and Majd al-Din
Ibn al-Athir, Nihdya, 2:488 proposed “except a few,” implying that some men without suffi-
cient means to pay for a wife’s dower while sizzling with lust would possibly storm out and
rape the first woman they could find on the street!
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(Azhari, Tahdhib al-lugha, 11:424; Harawl, Gharibayn, 3:279; whence Ibn al-Jawzi,

Gharib al-hadith, 1:555; Zabidi, Taj al-‘arus, 38:382-83 [slightly modified]). Ibn
Mangzir, Lisan al-‘Arab, 8:330 made a different suggestion:
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Abu Bakr al-Jassas, Ahkam al-Qur’dn, 3:96 quoted the revised text but without com-

ment. This may indicate that he read and quoted the last word as _ix Y), but that the

editor of the first edition of the work corrected it to L% Y| on the basis of the dictio-
naries that he used.
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The theory of abrogation used in this case by various transmitters and
then authors to support their point of view also deserves special attention.
The concept was used so liberally in various contexts that it raised the
objection of scholars such as Ibn al-Qayyim (d. 751), who said,

Sy Jasl) 3 oy - gte 1)1 Bt | gdnie) LS 09,5l
Whenever the later jurists deemed something unusual, they said it
was abrogated and not applied in practice.

The sources tell us that temporary marriage was a pre-Islamic institution
commonly practiced in Mecca.®* Arabs from various parts of Arabia came
to Mecca for a few months every year to worship their idols and engage
in trade. They never took their women with them in order not to expose
them to the hardships and dangers of traveling in the desert. But the Arab
pilgrims and traders nonetheless needed someone to take care of them and
look after their merchandise or possessions while in Mecca during their
long stay. So each man would make a contract of temporary marriage with
a local woman for the duration of his stay in return for a gift or the advance
payment of a full year’s or part of a year’s maintenance for the woman.%

Finally, a similarly worded sentence, using a word with a root resembling that of the _i& le / \as Yl
formula, was put together as a counterattack, with attribution to Sa‘id b. al-Musayyib, a late
first-century jurist of Medina:
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Had ‘Umar not banned mut‘a, fornication would become widespread (or: would
be done openly)! (Ibn Ab1 Shayba, Musannaf, 6:219; Ibn Shabba, Ta’rikh al-Madina
al-munawwara, 2:720; Abu Hilal al-‘Askari, Awa’il, 1:240).
63  Ibnal-Qayyim, al-Turuq al-hukmiyya, 1:228. Likewise, in his discussion of the concept of ‘awl
(discussed later in this chapter) in Muhalla (9:263), Ibn Hazm, who is against that legal the-
ory, had this comment to make:
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This is the opinion held by Abt Hanifa, Malik, ShafiT, and Ahmad. When the follow-
ers of these people all agree on a matter, it is the easiest thing for them to claim
consensus. If they are unable to do so, it costs them nothing to claim that it is the
opinion of the overwhelming majority and so a contrary opinion is errant.
The first part is in line with Ahmad b. Hanbal’s statement in his Masa’il (Riwayat ibnih ‘Abd
Allah): 439:

ki) 28 ) o o038 5 g L (831 e
Whoever claims consensus is a liar; people might have disagreed.
64  Qurtubi, Jami, 6:219.
65  Seethe report from Ibn ‘Abbas about the background of this type of marriage in, for instance,
Tirmidhi, Sunan, no. 1122; Bayhagqi, Sunan, 7:335. For further details, see the entry on mut‘a
in Encyclopaedia of Islam 11, 7:757-59 [W. Heffening].
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Chapter 3: Specific Legal Questions 259

The Prophet endorsed this institution as an accepted form of marriage in
the society of his time.

So mut‘a was not a type of prostitution or “sex-for-money,” so to speak.
Otherwise, a Messenger of God would not have instructed his followers to
practice it, even for the smallest length of time, in the ethical community of
believers that he established. The repeated argument of the opponents of
mut‘a that it was in effect a form of prostitution allowed by the Prophet as
a temporary solution in this or that war because of necessity,°® drawing on
the legal precedent of the lawfulness of eating carrion under necessity, is
likewise flawed in its implications.

First, the suggestion that it was in the context of war that the Prophet
allowed mut‘a is an invention invoked to raise the issue of necessity. What
the sources tell us is that the institution was older than Islam and that the
Prophet simply allowed it to continue in society; they offer no evidence that
the permission was provided in the exceptional circumstances of war. The
wording of the statement by ‘Umar, as quoted above by Ibn Qudama, clearly
invalidates the claim that the Prophet legalized mut‘a only for a couple of
days during a particular war:

) J sy dge o L6 Dliae

There were two mut‘as during the time of the Messenger of God.

66  See ‘Abd al-Razzaq, Musannaf, 7:506; Bukhari, Sahih, nos. 4615, 5071, 5075; Muslim, Sahih,
no. 1404 (and many other sources cited in the editors’ footnote to Ahmad b. Hanbal, Musnad,
6:337-38):
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[‘Abd Allah b. Mas‘iid:] We used to go on jihad campaigns with the Messenger of God

(may God'’s prayer and peace be upon him) without our women accompanying us,

while we were youths. We said [to the Prophet], “Should we not castrate ourselves?”

He forbade us to do so, but then provided a dispensation for us to marry women for

a [bridal gift of a] garment for a specified period of time.
Bayhagq], Sunan, 7:326 points out that ‘Abd Allah b. Mas‘tid must have been almost forty years
old at the time, no longer a youth who might have needed to castrate himself to gain comfort!
After all, the solution that the Prophet allegedly offered would not fit the man, as he report-
edly wished to live a monastic life by avoiding women altogether, and attempted once more
to castrate himself independently from the question of war (Abt al-Shaykh, Tabagat, 3:500:
one of the two stories seems to be a redaction of the other; see also Bukhari, Sahih, nos. 5063,
5073-74; Muslim, Sahih, nos. 1400-1402). In any case, the picture that Sunni hadith tried to
draw of helpless Muslim youth was overdramatized, aimed at convincing readers that the
Prophet’s permission of mut‘a was limited to an emergency situation similar to the extreme
circumstances in which a Muslim is permitted to eat carrion or pork. As I argue later, how-
ever, there was an important difference between the two scenarios: eating carrion or pork
would constitute a personal wrong that would not involve others or harm social morality,
whereas fornication and prostitution would do both.
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Second, the permission to eat carrion in situations of necessity rep-
resents a very different category. Eating carrion is a personal act involving
no social or ethical harm, and the permission to do so applies when there
is no other option short of death by starvation. But how could a prophet
ever legalize prostitution? How could a prophet allow fornication when
the choice of the far less evil option®” of masturbation was available and
allegedly often practiced by Muslim soldiers during the jihad wars of the
caliphate and early Umayyad times?°® If it was ever allowed by the Prophet,
mut‘a must have been, in the non-Muslim Arab society of his time and
earlier, an acceptable form of legal union between a man and a woman in
a personal relationship. If it was allowed, for it to be consistent with the
requirements of an Islamic union by definition, it must have entailed a min-
imum sense of mutual responsibility and protection, together with comfort
and affection, as mentioned in the Qur’an as the ultimate wisdom behind
the union of a man and a woman as partners in a personal relationship,®
even if for a specified span of time. It must have been a contract that embod-
ied the major legal requirements of a marriage as understood at the time,
as well as its attendant consequences, such as assignment of paternity for
any children born into the marriage and possibly a waiting period for the
woman after its termination.

According to one family of reports, the institution remained in effect
during the lifetime of the Prophet and Abu Bakr,’® until sometime in the

67  See the alleged response of Ibn ‘Abbas to a young man’s question about masturbation (‘Abd

al-Razzaq, Musannaf, 7:390-91; Ibn Abi Shayba, Musannaf, 6:308-9):
AU CF TR CEAFe S
Marrying a slave woman is better than it [masturbation], and it [masturbation] is
better than fornication.
See further, Kulayni, Kafi, 5:540; Tusi, Tahdhib, 10:64; Ibn ‘Abidin, Radd al-muhtdr, 3:240;
al-Mawsti‘a al-fighiyya [Kuwait], 4:98. See also Modarressi, “Nawadir-i fighi-yi Khawarij wa
Mu‘tazila,” 218-20.

68  See ‘Abd al-Razzaq, Musannaf, 7:391, 392 (whence, Ibn Hazm, Muhalla, 11:263):
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They [that is, the early Muslims] used to do it when they went on jihdd campaigns.
Mujahid said, “The former generations would instruct their youth to masturbate in
order for them to remain chaste.”

69  Qur’an 30:21.As discussed in works on ust! al-figh, the ultimate wisdom behind a law (hikma
in Muslim legal terminology) is different from its ratio legis (‘illa). The ratio legis produces
the law by its very existence, but it is not necessary for a law to fulfill the legislator’s ultimate
wisdom. However, the wisdom of a law defines the nature and general patterns of a legal
concept or commitment.

70  Muslim, Sahih, no. 1405.
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caliphate of “‘Umar, variously specified as the beginning,’* the middle,”? or
the late years of his time.” It was banned by ‘Umar, creating a doctrinal
dispute over whether a caliph had such authority to ban what the Prophet
allowed. Some thought that the endorsement of the Prophet made mut‘a
valid forever, while others contended that the practice was prohibited, with
a majority subsequently being convinced that it was the Prophet himself
who had prohibited it.”* According to Ibn Qudama in the paragraph cited
above, the first opinion—that is, the continuing legality of mut‘a—was sup-
ported in the first century and the first half of the second century by the
school of Ibn ‘Abbas, also known as the school of Mecca,” whereas the sec-
ond opinion was held by a large majority of the schools of Medina and Iragq.
Ja‘far al-Sadiq and his father represented the first tendency:7

71  Muslim, Sahih, no. 1217; Ibn Shabba, Ta’rikh al-Madina al-munawwara, 2:719; Bayhaq],
Sunan, 7:335; Ahmad b. Hanbal, Musnad, 1:437 (and other sources cited in the editors’ foot-
note therein).

72 Muslim, Sahih, no. 1023.

73  ‘Abd al-Razzaq, Musannaf, 7:497.

74  Muslim, Sahih, nos. 1406-7.

75  Ibn Hazm, Muhalla, 9:519-20; Ibn ‘Abd al-Barr, Istidhkar, 16:295; Ibn ‘Abd al-Barr, Tamhid,
10:115. See also Qurtubi, Jami, 6:218, who mentions that the people of Mecca used to prac-
tice mut‘a frequently.

76  See also Ibn ‘Abd al-Barr, Tamhid, 10:113.
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[Abli Maryam:] Abu ‘Abd Allah said, “Mut‘a was revealed in the Qur’an
and established in the Sunna by the Messenger of God (may God’s

prayer and peace be upon him and his Family).”

77

78

311467 TXT.indd 262

Qur’an 4:24. See ‘Abd al-Razzaq, Musannaf, 7:498; Tabari, Jami‘ al-bayadn, 8:176 (from Suddi
and Mujahid), 177-78 (from Ibn ‘Abbas, Ubayy, Hakam [b. ‘Utayba], and Sa‘ld b. Jubayr); Bay-
haqi, Sunan, 7:335, also Averroes, Bidayat al-mujtahid, 4:165, as well as works on different
Qur’anic readings, all reporting that Ibn ‘Abbas read this Qur’anic passage (4:24) with an
addition that specified the subject as temporary marriage:
NP Q,;\ o fazazad Lid

And for what you enjoyed from those women for a specified time.
Ibn ‘Abd al-Barr, Tamhid, 10:113, claims that Ja‘far al-Sadiq and his father read the passage in
the same way as Ibn ‘Abbas did, that is, with the those extra words. The passage appears in
this longer form in two reports from Ja‘far and his father in ‘Ayyashi, Tafsir, 1:385-86; Sayyart,
Qira’at, 41 (and other sources cited in the editors’ endnotes at 109-10), but it is said that the
three extra words represented an explanatory note, as if between brackets, rather than a part
of the passage. These reports most probably represent their authors’ understanding of the
opinion of the Imams as supporting the reading of Ibn “Abbas. For that opinion, however, there
was no need to accept the reading of Ibn “Abbas as valid. The ascription was therefore a mis-
representation of the Imams’ position and argument. There are similar misrepresentations in
numerous other cases. As just one more example, Qur'an 5:38 orders a specific punishment
for theft. The passage ends with a mention and description of God as “majestic and wise”
(ﬂip s <) 5). An old anecdote has it that an illiterate Arab once heard someone recite the pas-
sage with the ending of “God is forgiving and merciful” (f?) D gE i) 5). He immediately objected
that this reading cannot be correct, as mercy and forgiveness have nothing to do with punish-
ment. The people present checked the Qur’an and found that the correct text was indeed “God
is majestic and wise.” The Arab who had objected agreed that this formula fitted the context, as
majesty and wisdom went well with sanction and punishment (see the story in, for instance,
Fakhr al-Din al-Razi, Tafsir, 11:229; variants of the story reference Qur’an 2:209 as in, for
instance, Qurtubi, Jami‘, 3:395; Suyt], Itqan, 3:347). The anecdote was a topos used by Muslim
authors to prove that the Qur’an was a literary miracle as every word was precisely appropriate
to its context, pointing to divine authorship of the document. As interesting as the story is, the
argument contains an obvious flaw, since only a few pages further in the same sira (5:118), Tsa
(Jesus) intercedes for his people before God, and the final sentence describes God as “majestic
and wise” (ﬁg.s PRI RCHROHE & 455 0l3), even though the logic of the anecdote would require a
reference to forgiveness and mercy instead, as more appropriate to the situation. To remedy
the discrepancy, the Mu‘tazili-Shi‘l statesman, author, and theologian of his time, the vizier
Husayn b. ‘Ali al-Maghribi (d. 418), says in his commentary on the Qur’an (Masabih, 1:409,
also quoted in Tusi, Tibyan, 5:496) that when he lived in Egypt (years 381-400, according
to his biographers), he saw an inscription on top of the entrance to a house built around
the year 70 in which Qur’an 5:118 was written with the ending of “forgiving and merciful”
(f}"}” sl el el & 4% 0ly). This reference to a personal memory by a ShiT individual was
obviously aimed at supporting a popular argument for the literary miraculous nature of the
Qur’an, even if this goal was not expressly acknowledged. Few people seem to have noted his
intention or used his citation as an alternative record of the passage in question, but the simple
mention of it persuaded an early ninth-century author to accuse “the Shi‘a” of corrupting the
text of Quran 5:118 to read f?)\ gl el cbls o AR ol (Kardari, Mandgqib, 288).
Kulayni, Kafi, 5:449.
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[Muhammad b. ‘Abd al-Rahman:] I asked Abt ‘Abd Allah, “Was mut‘a
abrogated by anything?” He said, “No!"%

Over time, some of those in favor of the legality of mut‘a began to inter-

pret the concept too liberally, concluding that a mut‘a contract could be for
any length of time, even for an hour or two, and solely for a monetary pay-
ment. Such conditions would naturally compromise the marital nature of
the institution, potentially reducing it in some instances to a mere exchange
of sex for money, the legal definition for prostitution.®* This is an erroneous
understanding that is regarded as corrupt and strongly condemned in the
reports from Ja‘far al-Sadiq as in the following examples:
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A man asked Ja‘far b. Muhammad about mut‘a marriage. He said,
“Describe it to me.” He said, “A man meets a woman and says, ‘1 wed

you with this dirham or two dirhams, for one encounter, a day, or
two.” He said, “This is fornication.”

79

80

81

82

Mufid, Risalat al-muta, as quoted by Hurr al-‘Amili, Wasa’il al-Shi‘a, 21:11. See also the fol-
lowing report from Muhammad al-Bagqir in Kulayni, Kafi, 5:449:
Al o J) Ve 8 4 0L ey a8 (3 ot [l ae]

[Mut‘a marriage with women] was allowed by God in His Book and by the word of

His Prophet. It is thus lawful until the Day of Resurrection.
See further Tabari, Jami‘ al-baydn, 8:176-78, where the same statement is quoted from the
jurist Hakam b. ‘Utayba.
Those who may find this expression unfair in the context at hand cannot take recourse in
an analogy with mahr/sadaq (the dower, nuptial, bridal gift, which may be thought of as a
“signing bonus,” in a standard [intended-to-be permanent] Islamic marriage) or the argu-
ment that the husband’s financial responsibility toward his wife is a pillar of marriage and
his financial means have thus always been a major consideration in marriages throughout
history. There is an obvious distinction, one that common sense can easily grasp, between
the two concepts of “living with” (or “being with”) someone, even if on a temporary basis, and
“sleeping with” someone.
Qadi Nu‘man, Da‘a’im al-Islam, 2:226-27. A variant of this report is quoted in Bayhaq, Sunan,
7:338:
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[Bassam al-Sayrafi:] I asked Ja‘far b. Muhammad about mut‘a and I described it. He
said, “That is fornication.”
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[Hisham b. al-Hakam:] Abi ‘Abd Allah said regarding mut‘a, “Nobody
in our society engages in it except the licentious.”

3.l Glaads LAY 10 Zanl) e bl s U el 106 ol o bl aes

[‘Abd Allah b. Sinan:] I asked Abii ‘Abd Allah about mut‘a. He said, “Do
not sully yourself with it

This much suffices for the purpose of the present work. I would, however,

like to add a few words about the theological background of this dispute.

A well-known principle in Ja‘fari law holds that the prescriptions that the

Prophet left his community with regarding what was lawful and what was
unlawful continue as valid in perpetuity:%
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[Zurara:] Abua ‘Abd Allah said, “What Muhammad left lawful is law-
ful forever until the Day of Resurrection, and what he left unlawful is
unlawful forever until the Day of Resurrection.”

Later decisions by the Companions or by subsequent generations could

not challenge the permanent validity of the Sunna of the Prophet. Lead-
ers of the Muslim community had discretionary authority to modify the
application of the law, but any such modifications were temporary, valid
only as long as the specific conditions requiring the modification existed.
Only what the Qur’an and the Sunna of the Prophet ordered people to do or
not to do constituted permanent laws. Likewise, the learned and qualified
among the Companions and later generations had their own understand-
ings, and expressed and followed their own interpretations, of the Qur’an
and the Sunna. But those understandings and interpretations were not
binding on others, unless they were unanimously agreed upon by the entire

83
84
85

86

Ahmad b. Muhammad b. Isa, Nawadir, 87; Kulayni, Kafi, 5:452.

Ahmad b. Muhammad b. ‘Isa, Nawdadir, 87.

There are other understandings of this principle in the Shi1 tradition. One, for instance, inter-
prets it as a reference to the perpetuity of Islam as a religion—that is, it will never be abro-

gated by another religion (see Na’ini, Fawa’id al-usil, 4:99; also Mawst‘at al-figh al-Islami

[Qum], 13:215). However, it seems that the principle can also imply the perpetuity of the
individual laws that remained in effect at the Prophet’s death.
Kulayni, Kafi, 1:58.
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Chapter 3: Specific Legal Questions 265

Muslim community, a fact that would attest to their Prophetic background.
In the legal thought of Ja‘far al-Sadiq, deviations from the Prophet’s Sunna,
as legitimate as they might have been in their times, do not create a legal
precedent, that is, an example to be followed by others in perpetuity.
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87  Asis well known to students of Muslim biographical tradition, there is no conflict between Abu
Basir and Abii Muhammad, the two kunyas of this transmitter, Yahya b. al-Qasim al-Asad1 (d.
149-50, as in Kashshi, Rijal, 173). The first was (like Abu al-‘Ayna’) a default kunya for anyone
who was, like this transmitter, blind, and the second was his teknonym, presumably after an
elder son named Muhammad. The default kunya was the one by which a person would be gen-
erally known except in particular situations, such as when people wanted to indicate closeness
to one another as if they had family ties. Many old Arabic names had default kunyas, usually
after a well-known person in the past with the same name. Certain names thus had occasion-
ally several default kunyas when the name was affiliated with different notables in different
times and regions. The name Sulayman, for instance, was associated mostly with the kunya
Abu Dawid in reference to the king/prophet Solomon, son of David, but also with Abt al-RabT’,
mostly in North Africa and Egypt, after Rabi‘ b. Sulayman al-Muradi (d. 270, the disciple of
ShafiT and head of his school in Egypt in the middle of the third century, and with Abi Ayytb,
possibly after the Umayyad caliph Sulayman b. ‘Abd al-Malik (r. 96-99) who was called Abt
Ayytb after his son and successor designate, Ayyiib. Similarly, a Yusuf is normally Aba Ya‘qub
by default, a reversal of the relation between Jacob and Joseph, but can also be Abu al-Hajjaj,
after Hajjaj b. Yusuf al-Thaqafi (d. 95), the notorious governor of Kiifa in the Umayyad period,
or Abii al-Mahasin, after the image of Joseph in the Muslim tradition as an exceptionally hand-
some young man. A plurality of default kunyas could also follow from a name’s literal mean-
ing; for example, Abt al-Thana’, Abii al-Mahamid, Abi al-Manaqib, and Abi al-Fada’il, are all
variously assigned to Mahmiid, which literally means “the praised one.” By the same token,
Shirtiya/Shirawayh as a Persian name was assigned the kunya of Aba Shuja“ after its first part,
shir, the Persian word for lion. In most other cases, however, there was a single precedent for
each name. Here are a few of the best-known default kunyas: Ibrahim = Abii [shaq, Ya‘qiib = Aba
Yusuf, Dawid = Abl Sulayman, Zakariyya = Abu Yahya, Yahya = Abu Zakariyya, Muhammad =
Abi “‘Abd Allah (and Abit Ja‘far in later periods), Ahmad = Abi al-‘Abbas, ‘Ali = Abt al-Hasan,
Hasan =Abt Muhammad, Husayn = Abu ‘Abd Allah, ‘Umar = Aba Hafs, ‘Uthman =Aba ‘Amr,
Hamza = Abiu Ya‘la, Yasir = Abl ‘Ammar, ‘Abbas = Abu al-Fadl, ‘Abd al-Malik =Abti Marwan,
and Yazid =Abi Khalid. Less frequent ones include: Miisa = Abi ‘Imran, Isa = Abai Misa, ‘Abd
Allah = Abi Muhammad, Zayd = Abt ‘Usama, and ‘Amr = Abii Umayya or Abt ‘Uthman. There
was a parallel tradition of conventional honorific names (laqabs). Qalqashandi, Subh al-a‘sha,
5:488-89 gives a sample list of the most current honorifics before his time: Ibrahim = Burhan
al-Din, Yasuf = Jamal al-Din, Muhammad = Shams al-Din, Ahmad = Shihab al-Din, Abt Bakr =
Zayn al-Din, ‘Umar = Siraj al-Din, ‘Uthman = Fakhr al-Din, Hamza =‘Izz al-Din, ‘Abd al-Rahman
= Radi al-Din, and Sayf al-Din for the chiefs of the army. Knowing these defaults helps one not
only identify the authors and transmitters mentioned by their kunyas but also correct count-
less errors and typos in the names recorded in manuscripts and prints.

88  Tusi, Tahdhib, 5:26.
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[Abi Basir:] Abii ‘Abd Allah said to me, “I was visited by a group of
people from Basra and they asked me about the hajj, so I told them
what the Prophet did [performing tamattu‘, which combines the hajj
and the ‘umra] and what he ordered. They said to me, ‘But ‘Umar per-
formed the hajj alone [that is, hajj ifrad, which is not accompanied
with the ‘umra]. I said to them, ‘This was an opinion that ‘Umar held,
and the opinion of ‘Umar did not accord with what the Prophet did.”

‘Abd Allah, the learned son of ‘Umar, had a similar reaction to the same
question:
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[Salim b. ‘Abd Allah:] A [Syrian] man asked ‘Abd Allah b. ‘Umar about
tamattu’, in which one combines the umra and the hajj. ‘Abd Allah b.
‘Umar said, “It is permissible!” The Syrian man said, “Your father for-
bade it!” ‘Abd Allah b. ‘Umar said, “If my father forbade it and the Mes-
senger of God (may God’s prayer and peace be upon him) performed
it, do you think that it is my father’s order that is to be followed or the
order of the Messenger of God (may God’s prayer and peace be upon
him)?” The man said, “Rather, the order of the Messenger of God (may
God’s prayer and peace be upon him) [should be followed].” He said,

“Indeed, the Messenger of God (may God’s prayer and peace be upon
him) performed it

This was also the response of the Companion Sa‘d b. Ab1 Waqqas in the
following episode:
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89  Tirmidhi, Sunan, no. 824.
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[Muhammad b. ‘Abd Allah b. al-Harith:] Sa‘d b. Abi Waqqgas and
Dahhak b. Qays were discussing the tamattu, in which one combines
the umra and the hajj. Dahhak b. Qays said, “Nobody does that except
someone who is ignorant of God’s command!” Sa‘d said, “That is a ter-
rible thing to say, O son of my brother!” Dahhak b. Qays said, “Umar

b. al-Khattab forbade it.” Sa‘d said, “The Messenger of God (may God’s
prayer and peace be upon him) performed it, and we did it with him.”

In some cases in which the practice of the Companions seemed to diverge
from the Sunna of the Prophet, the apparent discrepancy was only caused
by reasons that prompted the Companions to act differently. An example is
provided by a conversation between Ja‘far al-Sadiq and Sufyan al-Thawrf,
already quoted earlier:
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[‘Abd al-Rahman b. al-Hajjaj:] Abu ‘Abd Allah said, “Sufyan, your local
jurist, came to me and said, ‘What makes you order your followers to
go to Ji‘rana to assume the state of pilgrim sanctity there?’ [ said to him,
‘It is one of the hajj stations assigned by the Messenger of God (may
God’s prayer and peace be upon him and his Family). He said, ‘Yes!
But did you not know that the Companions of the Messenger of God
(may God’s prayer and peace be upon him and his Family) assumed
the state of pilgrim sanctity at the Mosque [of Shajara]?’ I said, “They
were performing the hajj of tamattu® and had to offer sacrifice. But
these people [whom I advised to go to Ji'rana] reside in Mecca, so it is
as if they are of the people of Mecca, and the people of Mecca do not

o

perform tamattu".

90  Tirmidhi, Sunan, no. 823.
91  Kulayni, Kafi, 4:400-401.
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A pious leader of the Muslim community would never try to change or
cancel the laws of the Qur’an and the Sunna. Once Islam reached its com-
plete, final status shortly before the death of the Prophet,®? these laws were
meant to be permanent.”> What a pious leader of the Muslims may legit-
imately do is to put temporary restrictions on the application of specific
laws in response to circumstances that make such a halt necessary at the
time to protect a more important interest of the Muslim community. Like-
wise, he can ban a widespread abuse of law. Consider the following report:

£y s OO gasy 3L Jal O e & :dsi A s Ul e 1 JB 23l
b 252 OF yand judly elgazt o B el 0 — ol 8 — B9 oo Azl

g B 43 yas 5 S0g el Jol
[Fadlb.“Abd al-Malik:] I heard Abt ‘Abd Allah say, “Umar was informed
that the people of Iraq [that is, the Muslim immigrants who had just
settled in the region] said that ‘Umar had declared mut‘a unlawful,
so he sent someone—whose name he mentioned—and said, ‘Inform
them that I did not declare it to be unlawful, and ‘Umar does not have

the authority to declare unlawful what God has deemed lawful. Rather,
‘Umar forbade it.”

This was what the Prophet, too, reportedly did in certain cases, issuing
an order that was bound to specific circumstances:
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92  Qur’an5:3.

93  The statement quoted from Ahmad b. Hanbal in Ibn ‘Abd al-Barr, Jami‘bayan al-ilm wa-fadlih,
2:1095: o733} of 31 ¢ Y can be understood within the same mentality.

94  Ahmad b. Muhammad b. ‘Isa, Nawadir, 82. The language that ‘Umar reportedly used in this
case, as in the paragraph quoted earlier from Ibn Qudama, Mughni, 10:46 (and other sources
cited in the footnote therein), may support this explanation:
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There were two mut‘as during the time of the Messenger of God (may God’s prayer
and peace be upon him). I ban both, and will punish both the mut‘a of the hajj and

the mut‘a of women.
95 From a variant in Ibn Babawayh, ‘Ilal al-shara’i‘, 2:208.
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[‘Ubayd Allah al-Halabi:] I asked Abu ‘Abd Allah about a scenario in
which an epidemic occurs in part of a town and a man relocates to
another part, or he leaves the city he is in for another one. He said,
“There is nothing wrong with that.” I said, “We were informed that the
Prophet censured some people for doing that.” He said, “The Prophet
forbade that in the case of [soldiers at] an observation post that was
facing the enemy. Some of them succumbed to an epidemic, so they
fled from there. The Prophet said, ‘The one who flees from it is like the
one who flees from the enemy,*” not liking for posts to be abandoned.”

Bl 85 G o g ly gl pla e Ji2 16 ) e G o
259 (S G bl g5 Lol )l 1S . ey JUdly_eadls Blgboglly
WLy o) pod 5T 8 pes o = sy lly acde b1 oo — b gy 0

ol ed) el ogii OF 024l Jorl 0 o2l
[Hariz:] Abii ‘Abd Allah was asked about [the meat of | predatory birds

and beasts, down to hedgehogs, bats, donkeys, mules, and horses. He
said, “Nothing is unlawful except what God made unlawful in His Book.

96
97

98

Kulayni, Kaft, 8:108.
Ahmad b. Hanbal, Musnad, 22:365; Ibn Babawayh, Ma‘dni al-akhbadr, 254:
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Fleeing from the plague is like fleeing from a hostile army.

Fleeing from a hostile army while a war is raging is a major sin (Qur’an 8:15-16). See further

al-Mawsti ‘a al-fighiyya [Kuwait], 32:76 and the references cited therein.

=5:c

‘Ayyashi, Tafsir, 2:125. See also Ibn Babawayh, ‘llal al-shara’i’, 2:250 where Ja‘far quotes the

same story from his father:
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[Abu al-Hasan al-Laythi:] Ja‘far b. Muhammad said, “My father was asked about the
meat of domestic donkeys. He said, ‘The Messenger of God (may God’s prayer and
peace be upon him and his Family) banned eating it on the day of Khaybar because
they were used for carrying loads for people that day. The unlawful is only what God

EE——

made unlawful in the Qur’an.

311467 TXT.indd 269

The statement quoted from Muhammad al-Bagqir in this report is attested independently in
a couple of reports in ‘Asim b. Humayd al-Hannat, Kitab, 151; Kulayni, Kafi, 6:246; Tusi, Tah-
dhib, 9:41.
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The Messenger of God (may God’s prayer and peace be upon him and
his Family), banned eating the meat of donkeys on the day of Khaybar,
but he banned it [as an executive order for that specific time] because
the Muslims needed these animals to carry their loads. But donkeys
are not unlawful.””®
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[‘Ubayd Allah al-Halabi:] Abi ‘Abd Allah was asked about [a scenario
in which] a man buys a determinate amount of fruit from a tract of
land [as a future contract, salam], but all of the fruit from that land
tract perishes. He said, “Some people brought such a dispute to the
Prophet (may God’s prayer and peace be upon him and his Family),
and they continued to bring it up. When he saw that they would not
stop quarreling, he forbade them to make such sales until the fruit rip-

ened. He did not declare it unlawful, but he did that [that is, he forbade
it in that specific case] to settle their dispute.”

So there is a difference between tahrim, declaring something unlawful,
which falls within God’s exclusive jurisdiction, and nahy, banning some-
thing for a limited period. The latter can be done by the leaders of the Mus-
lim community, who have discretionary authority to issue executive orders
on a temporary basis.

There is a story that, if authentic, explains the background of, and motive
behind, ‘Umar’s move to announce a ban on mut‘a. It is reported in a num-
ber of variants, all of which agree on the focal point:
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99  Cf. Kulayni, Kafi, 3:57:
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[Zurara:] I said to him, “Is the meat of riding animals not lawful?” He said, “Yes! But
it is not part of that which God made for eating.”
100 Kulayni, Kafi, 5:571. The story is narrated also in Bukhari, Sahih, no. 2081.
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It is said that ‘Amr b. Hurayth'®> entered a mut‘a marriage with
a woman from [the tribe of] Banii Sa‘d b. Bakr. She gave birth and
he denied paternity of the child. Salama b. Umayya b. Khalaf'*? also
entered a mut‘a marriage with Salma, a client of Hakim b. Umayya. She
gave birth and he denied the child. And ‘Abd Allah b. Abi ‘Awf al-Sahmi
entered a mut‘a marriage with the daughter of Abl Labiba, the cli-
ent of Hisham b. al-Walid b. al-Mughira—she used to sell wine and
her house was frequented [by evildoers]—and she bore him Yisuf.
‘Umar said to him, “Do you acknowledge this child?” He said, “No!” He
said, “If you had said yes, | would have stoned you.” (‘Umar knew that
woman was immoral.) So he declared mut‘a unlawful.
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[Al-Ajlah:] I heard Abi Zubayr say, as was reported on the authority
of Jabir b. ‘Abd Allah, ““Amr b. Hurayth entered a mut‘a marriage with
a woman in Medina and she became pregnant. ‘Umar went to her,
wanting to beat her [in punishment for fornication]. She said, ‘O com-
mander of the faithful! ‘Amr b. Hurayth entered a mut‘a marriage with
me. He said, ‘Who witnessed your marriage?’ She said, ‘My mother
and my sister’ ‘Umar said, ‘Without the [marriage] guardian and wit-

nesses?’'% He sent for ‘Amr b. Hurayth and stood up to confront him
and asked him. He said, ‘She has spoken the truth. Then ‘Umar said to

101
102
103
104
105

311467 TXT.indd 271

Ibn Shabba, Ta’rikh al-Madina al-munawwara, 2:719.

A Companion and later governor of Kiifa. On him, see Ibn ‘Abd al-Barr, Isti‘ab, 3:1172.

On him, see Ibn ‘Abd al-Barr, Isti‘ab, 2:640.

Ibn Shabba, Ta’rikh al-Madina al-munawwara, 2:716-17; Abu Hilal al-Askari, Awa’il, 1:240.
This indicates that ‘Umar’s objection related to the absence of a wali and witnesses, through
which he feared a further denial of paternity, rather than to the temporariness of the mar-
riage. This is what Ibn Hazm refers to in Muhalla, 9:520, as quoted earlier:
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[It is reported] from ‘Umar b. al-Khattab that he denied [the validity of] mut‘a only
when done without the testimony of two righteous witnesses and allowed it with
the testimony of the two righteous witnesses.
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the people, ‘This is an invalid marriage. You see what it involves. So
‘Umar decided to declare it unlawful.”
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[Jabir b. ‘Abd Allah:] I entered into mut‘a marriages with women
during the time of the Messenger of God (may God’s prayer and peace
be upon him), the time of Abl Bakr, and then the time of ‘Umar, until
the affair of ‘Amr b. Hurayth occurred. Then ‘Umar said, “We used to
enter mut‘a marriages and stood by our responsibilities, but I see that

you enter mut‘a marriages but do not stand by your responsibilities,
so marry but do not enter mut‘a marriages.”

So ‘Umar’s decision in this case, regardless of the differences in the
specific language used by the transmitters, was based on a valid admin-
istrative consideration!’ that fell under what Muslim scholars in later
periods termed siydsa shar‘iyya, decisions properly within the discretion-
ary authority of the ruler of the Muslim community.®® Leading jurists in

106 Ibn Shabba, Ta’rikh al-Madina al-munawwara, 2:717.

107 A Prophetic precedent for this was cited before: Having witnesses to a marriage was not
Qur’anically mandated, but a quote attributed to Ja‘far al-Sadiq asserts that it was an admin-
istrative decision by the Prophet to establish paternity (nasab):
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[Dawid b. al-Husayn:] Abl “‘Abd Allah said, “For marriage, God did not impose an
obligation [for it to be done in the presence of witnesses], so the Messenger of God
(may God’s prayer and peace be upon him and his Family) ordered [the presence

of ] two witnesses as a matter of discipline and in consideration for the child and for
inheritance, so that neither can be disavowed” (Tusi, Tahdhib, 6:281-82).
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[Hisham b. Salim:] Abu ‘Abd Allah said, “Witness testimony was established for the
sake of lineage and inheritance” (Kulayni, Kafi, 5:387).

108 More precisely, putting a ban on a widespread pattern of abuse of the law is a duty of the
leader of the Muslim community, but choosing a specific method is within his discretionary
authority. As almost always, there is more than one solution for any problem, and there is no
guarantee that the solution adopted by the ruler will work best. But he is to follow his own
judgment according to what he thinks is in the best interest of the Muslim community. In the
case at hand, some senior Companions reportedly disapproved of the caliph’s decision. They
might have advocated enforcement of stricter disciplinary measures on the practice of mut‘a
by severely punishing those who may have violated its conditions, such as the permission
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the late second century maintained that this kind of an executive order
remains valid as long as the specified reason behind it continues to apply.
Once it lapses, the original law of the Qur’an or the Sunna of the Prophet
again enters into effect.'®

The situation with regard to mut‘a has changed dramatically with the
passage of time and place. ‘Umar’s concerns were valid and legitimate in
their context, with regard to the possibility of a denial of paternity if mut‘a
was performed with an unchaperoned party and in the absence of wit-
nesses. But the actual situation could vary from time to time and culture
to culture. Today, those who have been raised in a Shi'T community, includ-
ing the present author, know that the most common reason for an already
married man to undertake a valid mut‘a marriage is, and has long been,
the infertility of the first, permanent wife or, occasionally, the absence of a
male child in the family. A man’s marrying a second permanent wife is not
always an option, whether because of his financial situation, because of par-
ticular cultural tastes, because of a desire to avoid jeopardizing love, peace,
and happiness in his family, or because of respect and a feeling of indebt-
edness toward his primary life partner. The birth of a child in the life of a

of the marriage guardian and presence of witnesses, for instance. Such alternatives would
prevent the abuse of the law without need for a full-fledged ban that would deprive society
of the benefits of the institution. This seems to be what the frequently cited statement from
‘Ali and Ibn ‘Abbas (as noted before) tried to assert: i 371 35 b axdl e &5 ,as O1Y 4, Objecting
to the specific method adopted in this case but not qhestioning the authority of the caliph to
decide. See further Al Kashif al-Ghita’, Asl al-Shi‘a, 204-5; Mutahhari, Nizam-i huqtuig-i zan,
60-61.

109 See the earlier discussion of the amount of restitution payable for death or injury to a human
being, set by a decree from the Prophet on the basis of the market value of a camel, the most
valuable single commodity in Arab society at the time. In the Prophet’s time, the price of a
camel was ten dinars, equal to one hundred dirhams, but ‘Umar later modified the exchange
rate during his caliphate to 1 dinar = 12 dirhams because the price of a camel had increased
(see for instance, Shafil, Umm, 7:274, 380). Later jurists and law schools disagreed on
what to do after that. The Hanafls opted to apply the exchange rate specified in the decree
attributed to the Prophet, which for them set the fixed rate for all future references from that
point onward, but most others continued to implement the rate set by ‘Umar. Shafii, how-
ever, took a middle path, following the criterion set by ‘Umar but not the specific rate that he
suggested. This is how he commented on ‘Umar’s decision in Umm, 7:375, 411-13:
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Shafi1 said, “The blood-money of a free Muslim is one hundred camels, as was pre-
scribed by the Messenger of God (may God’s prayer and peace be upon him). If one
lacks camels, then it is their value. ‘Umar set the value for it on the basis of its value
during his lifetime, so following him requires that it [that is, the market value of a
camel] be appraised, whenever it becomes someone’s duty to pay it, according to
the value of its time. So, camels are to be used when available, and otherwise their
market value [is to be used] when there is a shortage of them, as described.”
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man whose permanent wife is infertile is a blessing that he receives with
the greatest joy, pride, and gratitude—making for a situation very different
from the culture of Medina in the time of ‘Umar, as reflected in the anec-
dotes quoted above. However, the occasional cases of paternity denials,
which still occur when the marriage is not registered (even with ordinary or
“permanent” marriages), continue to be a source of concern, analogous to
the situation in Medina of his time.

[ wish to make three additional points before finishing with this subject
and moving on to the next topic.

First, Qur'an 30:21 explains the purpose of marriage in unambiguous terms:

(553 B0 185 Jas ) 1800 G a1 0 31 0T 205
And among His signs is that He created mates for you from among

yourselves, so that you may find peace and comfort with them, and He
created love and affection between you.

Judging the matter solely on the basis of the Qur’anic wisdom for mar-
riage in a situation in which the religious reports are so contradictory and
unreliable, and in which the early Muslim authorities disagreed so sharply,
a nonpartisan jurist may legitimately argue that when permanent marriage
is out of the question for one reason or another!*® such as, according to
some opinions, a difference in religious affiliation between the partners,**!

110 Such situations may include instances in which the wife does not want to move to the
residence of the husband and prefers to stay in her own, a scenario that Islamic family law
allows in a mut‘a marriage but not in a permanent marriage. A somewhat similar form
of marriage that tried to address this dilemma, though on a permanent basis, has been
known in Islamic law since the late first century as nahariyya (see al-Mawsi‘a al-fighiyya
[Kuwait], 41:376-77; also Ibn Abi Shayba, Musannaf, 6:121 and other sources named in the
editor’s footnote therein) and in more recent times as ziwaj misydr (for the position of Ja‘*-
far al-Sadiq and his father on this category of marriage, see ‘Ayyashi, Tafsir, 1:447; Kulayni,
Kafi, 5:402-3; Tusi, Tahdhib, 7:372, 374). There are other dispensations from the general
rules of a permanent marriage that are permissible in a mut‘a: No obedience is required
of the wife to the husband in mut‘a, nor is there any financial obligation from the husband
to the wife. Unlike in a permanent marriage, in a mut‘a marriage the two parties can agree
on any condition and limitation that they wish, specifying no children, no intercourse, or
the like. Any violation by the husband of the terms and limits that the two parties have
agreed upon for sexual relations is deemed tantamount to rape, unless consistent with
terms newly agreed upon by both parties.

111 This has been a common cause for mut‘a marriages in the ShiTcommunity in the past and the
present. Most reports in ShiT hadith collections, and the majority opinion in Shi‘ law, restrict
the possibility of marriage between Muslim men and non-Muslim women belonging to the
People of the Book to temporary marriage for a specified period, often set at ninety-nine
years, although some jurists have concerns about a term that exceeds the normal longevity
of human beings, at least as of now. They argue that such a time frame renders the marriage
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time-limited arrangements to secure mutual peace and comfort as well as
love and affection fall under the original legality of mut‘a, provided that all
other essential conditions of an Islamic marriage!'? are met and that the
evils warned against in Qur’an 4:25 and 5:5 are avoided.'*?

This, however, can in no way justify reports that encourage the practice
of mut‘a,''** except insofar as those reports reflect an irritated reaction to
the demonization of mut‘a by members of the opposing camp.''* Moreover,
as warned in works on hadith forgery in the sections on foods, sweets, and
fruits, one must be very suspicious of reports in cases that deal with human
desires and temptations as well as those that involve social, local, and tribal
bias, such as reports that praise or blame specific towns and regions.

With the school of Mecca being in favor of the lawfulness of mut‘a until
the mid-second century and its chief jurist, ‘Abd al-Malik b. ‘Abd al-‘Aziz b.
Jurayj (d. 150), having married sixty,*'® seventy,’'” or ninety*'® mut‘a wives
in the course of his life, it is evident that Muslims could still freely practice
mut‘a without significant problems, at least in Mecca.''® The fact that Ja‘far
al-Sadiq and his father openly argued for the continued lawfulness of mut‘a
clearly indicates that there was no need to observe precautionary secrecy

in effect permanent. It should also be noted that according to several reports from Ja‘far
al-Sadiq and his father (Ahmad b. Muhammad b. Isa, Nawadir, 119; Kulayni, Kafi, 5:356, 358,
360), an interfaith marriage is an option for a Muslim man only when marriage with a free or
enslaved Muslim wife is not possible:
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A financially able Muslim should not marry a slave woman unless he is not able to
find a free woman [to marry]. Likewise, he should not marry a woman from the
People of the Book except in a case of necessity, when he finds neither a free nor an
enslaved Muslim woman (Kulayni, Kafi, 5:360).

112 As is well known to students of Islamic family law, Abi Hanifa and his followers allow an
unchaperoned marriage for a mature, sane woman (al-Mawsii‘a al-fighiyya [Kuwait], 41:
248-49), and many early jurists do not require witnesses for marriage (Ibn Qudama, Mughni,
9:347-48).

113 The same can be said about cases where, in the absence of a permanent wife, there is an
exchange of care and protection for a woman, for any other legal and ethical purpose as in
the pre-Islamic Meccan practice of providing moral, tribal, and financial support, and the
formula endorsed by the Prophet as mentioned above. Reasonable purposes, such as having
a child for someone whose permanent wife is infertile, or a male issue when one is miss-
ing in the family, can legitimately fall within the same framework in situations previously
described.

114 E.g, Himyari, Qurb al-isnad, 44; Kulayni, Kafi, 5:465; Ibn Babawayh, Faqih, 3:294-97.

115 See Ibn Babawayh, Faqih, 3:295: s _S1 o Lo B

116 Dhahabi, Ta’rikh al-Islam, 3:920.

117 Dhahabi, Mizan al-i‘tidal, 2:659.

118 Dhahabi, Siyar a‘lam al-nubala’, 6:333; Dhahabi, Tadhkirat al-huffaz, 1:171. These three fig-
ures can corrupt to one another in Arabic script.

119 The situation was different in Medina. See Kulayni, Kafi, 5:467.
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on the subject in their lifetimes. Yet there is not a single report to suggest
that either of the two Imams ever entered a mut‘a marriage, although if
they seriously wanted to encourage their followers to do so, the best and
most effective way would have been to do it personally and make it known
to the community of their followers.'?°

Second, mut‘a as a category of marriage!?! has the same essential con-
ditions as permanent marriage,'?? most importantly the required waiting
period after the termination of the union.'?*> However, the way in which it
was practiced in the first half of the second century, when supporters of its
legality were still present among the majority, did not at times fully accord
with the terms and conditions of an Islamic marriage. It was a misinformed,
misunderstood, and corrupt practice that Ja‘far al-Sadiq constantly com-
plained about, as demonstrated by some of the statements quoted above.**

The reports from Ja‘far al-Sadiq and his father emphasized that the
Prophet never abrogated the legality of the category of marriage called
mut‘a and that ‘Umar, as the leader of the Muslim community, had no author-
ity to abrograte it, and in fact never intended nor tried to do this. What he
did was to ban a practice that had given rise to a pattern of widespread
abuse of the law in his time. Mut‘a as a legal category was, therefore, still
lawful in principle. The focus of the debate was thus on the theoretical and
theological aspects of the question of mut‘a. That never meant that every
member of society, those with permanent wives in particular,'?> should or
would in fact engage in the practice.

120 For a parallel situation in a non-Shif school, see the Ibadi Shiqsi, Manhaj al-talibin, 15:386
(see also Kindi, Musannaf, 19:445) where the author comments, after giving a list of Ibadi
jurists and imams who considered mut‘a lawful:
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But we do not know if any of our companions ever practiced the marriage of mut‘a.
We take them as our role models and find guidance by their light.
121 Mufid, al-Masa’il al-Saghaniyya, 41-42.
122 Figure 1 shows how this worked in practice.
123 See Ahmad b. Muhammad b. Tsa, Nawadir, 83; Kulayni, Kafi, 5:458; Ibn Babawayh, Faqih,
3:296; Tusi, Tahdhib, 7:265.
124 Inareport from Muhammad al-Baqir in Kulayni, Kafi, 5:453, he, too, advised caution:
Y psdly diay
[AbQ Maryam:] Abu Ja‘far [al-Baqir] was asked about mut‘a, and he replied, “Mut‘a
today is not like it used to be. Women used to be trustworthy [in their claim to be
chaste], but today they are no longer trustworthy.”
125 That mut‘a was not meant for those with permanent wives is clearly understood from the

frequently cited statement from “Ali and Ibn ‘Abbas (as noted before): b daill e (&5 e 1Y)
caxV) 43, as it assumes that the person would not have an alternative recourse to satisfy his
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Figure 1

This is an example of a document illustrating the terms of a mut‘a marriage, from early
thirteenth-century Yazd (in the central region of Iran), published in Ja‘farian, Nuskha-khwani,
24:166-67.
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Document Text:

e Husband: Mirza Muhammad, son of the late Mirza Husayn.

¢ Wife: Jani Khanum, daughter of Muhammad Yazdi.

¢ Sadaq [the nuptial gift]: The amount of one hundred dinars of fulils, of common usage in
the Dar al-‘Ibada of Yazd.

e Duration: From the date of this document for three successive, full
solar months.

¢ Date: In the afternoon of Friday, 4 Rabi‘ al-Thani = 8 of [the Persian, solar month of] Isfand
of the year 1232.

Top of document: The [marriage] formula of ijab [that is, the offer of marriage on behalf of the
woman] was recited by me [the seal of the marriage officiant with the name of Muhammad].

Right margin of the document: The acceptor [of the marriage on behalf of the man] [the seal of the
person who represented the husband in accepting the marriage, also with the name of Muhammad].

Right margin of the document, below the testimony of the husband’s representative: [We are] from
among the witnesses: [I] ‘Abd Allah, son of Muhammad [II] Muhammad ‘Ali.
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278 Text and Interpretation

The third and final point is that when it came to marital relations, many
ethnic, tribal, and regional cultures among the Muslims frowned upon the
concept of temporary marriage, in the same way that many contemporary
Muslims frown upon bigamy, and when they hear about a case of it, their
spontaneous reaction is to ask, “What was wrong?”1?¢ Many families would
never sanction anything short of a permanent relationship for either their
sons or their daughters. It was never a choice for men and women from
noble, upper-class families, either.'?” To a great extent, this was because of
the mentality created by the misconceptions of the ignorant and the mis-
conduct of unethical, licentious people as condemned by Ja‘far al-Sadiq, but
also because of a class and family culture that had nothing to do with law-
fulness and unlawfulness, as explained above.

In sum, the fact that mut‘a was lawful did not mean that it was advisable,
in good taste, or desirable to all. There were—and are—numerous other
“lawful” things that many people would nonetheless never approach.?

To those who might insist that anyone who considers a practice legal
should be ready to do it themselves, the following brief examples should
provide clarification. A number of hadith-oriented jurists in the early and
later periods considered the urine of a camel to be lawful to drink,'?* even

lust other than fornication. See also the following reports in Kulayni, Kafi, 5:452-53 (the first
report also in Ahmad b. Muhammad b. Tsa, Nawadir, 87):

Tlgs <) SusTasy 13y el bo t Wi dmil) e ) LTl 1B ety o e
[‘All b. Yaqtin:] I asked Abt al-Hasan [Miusa al-Kazim] about mut‘a. He said, “What
do you have to do with that? God has made you free of this need.”

Bl ) sy o oL gllas 2l IVl (2 10 el o ced) Ul 1B gy o sl
[Fath b. Yazid:] I asked Abu al-Hasan about mut‘a. He said, “It is lawful for the one
whom God has not made free of need by marriage.”

(S (25 09 e 1Y sadlpe o ) ) gl S
Abt al-Hasan wrote to some of his clients: “Do not let it [mut‘a] divert your attention
from your families and free wives.”

126 Similarly, many families and groups also frown on their sons or daughters marrying a widow
or a widower as their first marital experience. Likewise, the overemphasis on the hymen
in many Muslim communities, even though the Imams (e.g., Kulayni, Kafi, 5:413) and other
early authorities of Islam (e.g.,, ‘Abd al-Razzaq, Musannaf, 7:106) emphasized that it was a
bodily feature that could easily be damaged by simple physical acts, is another example of a
cultural behavior that has nothing to do with Islamic tradition and norms.

127 See the advice of Ja‘far al-Sadiq in Tus1, Tahdhib, 7:253 against entering into temporary rela-
tionships with “believing women.” There is at least one monograph against the practice of
mut‘a with female descendants of the Prophet. See Risala fi hurmat al-tamattu‘ bi’l-‘Alawiyyat,
mentioned in Aghé Buzurg al-Tihrani, Dhari‘a, 6:395.

128 In several statements quoted earlier, the Imam said that something was not unlawful, but
“people feel disgust and desist from it, and so we [too] feel disgust and desist from it.” See for
instance, ‘Ayyashi, Tafsir, 2:126, 3:4; Tus], Tahdhib, 9:6, 18.

129 See al-Mawsti‘a al-fiqghiyya [Kuwait], 40:91-92. The case of mut‘a was certainly different, as it
was not an idea of “some jurists” but was unanimously agreed to have been endorsed by the
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if not as a remedy for certain illnesses, as some people in ancient times had
advocated. But did this mean that a certain ‘Abd Allah b. ‘Umayr al-Lay-
thi,**® who in a conversation about mut‘a with Muhammad al-Bagir con-
fused lawfulness with desirability,** drank a glass of “camel cola” with his
daily breakfast? Perhaps he did, but the overwhelming majority of human
beings never shared his enthusiasm. Similarly, some early jurists and later
schools considered lizards, jerboas, and whole frogs to be lawful for con-
sumption,'*? but did ‘Abd Allah b. ‘Umayr al-Laythi enjoy these items for his
daily lunch and dinner? Perhaps he did, but not everybody would find these
items as appetizing as he did. The oft-repeated question of some opponents
of the concept of mut‘a as to whether those who believed in its lawfulness
would allow their female relatives to practice it'*® is thus irrelevant.

IV. Triple Divorce

The question of whether a man may divorce his wife by uttering a single
statement of divorce pronounced as three divorces all at once or three
statements of divorce on a single occasion has been well covered. Some
prominent jurists from other schools,*** as well as the personal status codes
of some Muslim countries, adopted Ja‘far al-Sadiq’s position that requires
divorce pronouncements to be issued one by one, in three different sessions.
There is no need to delve into this issue deeply as it is covered in each and
every work on Islamic family law.!®> It should suffice to note that Qur’an
2:229-30 set the standard for legal divorce, and it does not permit a triple
divorce to be uttered in a single pronouncement. However, in response
to specific circumstances in his time, ‘Umar declared that, as a matter
of discipline, he would hold people responsible for reckless utterances

Prophet, at least once upon a time, and was attested to have been practiced by a good num-
ber of distinguished Companions during his lifetime. However, the question of whether one
who considers something lawful should be happy to apply it to themselves and their families
applies to both cases alike.

130 Possibly the same as ‘Abd Allah b. ‘Ubayd b. ‘Umayr al-Laythi al-Makki (d. 113). See Mizz,
Tahdhib al-kamal, 15:259-61, and the sources cited in the editor’s footnotes.

131 Ahmad b. Muhammad b. Isa, Nawddir, 86; Kulayni, Kafi, 5:449.

132 See Cook, “Early Islamic Dietary Law,” especially 220-32, 252-53.

133 For another early example of that genre, see Kulayni, Kafi, 5:450 (also Marzubani, Akhbar
shu‘ara@ al-Shi‘a, 88; Ibn al-Nadim, Fihrist, 224 [in the footnote, from a manuscript of the
work]. This was an alleged conversation between Abii Hanifa and the Shi1 theologian Sahib
al-Tag. However, a variant of the story is attributed to a conversation between Abu Hanifa and
Ibn Abi Layla in Muwaffaq b. Ahmad al-Makki, Managqib Abi Hanifa, 1:145.

134 For what happened to two Maliki jurists who supported this opinion, one in Seville in the
third century and the other in Cérdoba in the fourth century, see respectively Qadi ‘lyad,
Madhahib al-hukkdam, 284-85 and Wansharisi, Mi‘ydr, 4:436-40.

135 For a very basic explanation of the topic, see the entry on talak in Encyclopaedia of Islam 11,
10:151-56 [J. Schacht].
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280 Text and Interpretation

of a triple divorce. His ruling remained the norm in the Sunni schools of
law, which considered triple divorce in a single pronouncement wrong,
but nevertheless granted it full legal effect. Ja‘far al-Sadiq and his father
disagreed with this ruling, arguing that only a legal divorce should have
legal effect. The following reports explain their viewpoints and arguments:

3lay O o 1 )1 13) 61 g 2l 3O 31 — o3l e — 4351 5 (693
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It was reported from the Imams that a [valid] divorce according to
the Sunna is that the man who wants to divorce his wife waits until
she commences and then concludes a menstrual cycle, and then he
may divorce her in the presence of two upright witnesses, in one set-
ting, and in one pronouncement. If one man witnesses the divorce and
another man bears witness to it at a later time, the divorce is not effec-
tive until they bear witness together in a single setting. Once three
periods of purity have elapsed, then the wife is separated from the
husband. If he remarries her after that, he does so with a new dower.
If he decides to divorce her [again], he should do so according to the
Sunna, as described. When he divorces her according to the Sunna, he
is permitted to marry her again. Any divorce contrary to the Sunna is
invalid. Whoever divorces his wife according to the Sunna may take
her back so long as her waiting period has not concluded; if her wait-
ing period concludes, she is separated from him. Whoever divorces
according to the Sunna owes his wife maintenance and lodging as long

as she is in her waiting period, and they inherit from one another until
the waiting period is concluded.

136 Ibn Babawayh, Faqih, 3:320.
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137 Kulayni, Kafi, 6:66-67.
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[Abi Basir:] I asked Abti ‘Abd Allah about divorce according to the
Sunna. He said, “Divorce according to the Sunna is when a man who
wants to divorce his wife avoids her [that is, does not have intercourse
with her], if he has already had intercourse with her [after her last
menstrual period], until she starts menstruating and then stops.
When the menstrual period ends, he divorces her once with two wit-
nesses present. He then leaves her for a waiting period of three men-
strual cycles. Once three menstrual cycles pass, she is separated from
him by one statement of divorce. [Should she want to remarry], her
former husband can be one of her suitors, and she is free to marry him
or not. If he marries her with a new dower, she is with him with two
[divorces] remaining; one having been used. If he divorces her once
again when she is in a state of purity during which they have not had
intercourse, with the presence of two witnesses, and then leaves her
until her [three] menstrual cycles pass, then once her menstrual cycles
elapse and he has not assumed her back, then she has separated from
him twice. Once again, she has authority over her own affairs and is
permitted to marry others. Her [former] husband can again be one of
the suitors, and she is free to marry him or not. If he marries her anew
with a new dower, she is with him with one remaining [divorce], two
having been used. If he wishes to divorce her—[such that] she would
no longer be lawful for him until she has married someone else—he
must leave her until she commences and concludes a menstrual cycle
and a single divorce is issued and witnessed. Then she is not lawful for
him until she has married someone else.

“The recurrent divorce is when he avoids her until she commences
and concludes her menstrual cycle, then he divorces her in the pres-
ence of two witnesses, then he takes her back [that is, they recom-
mence the union] and has intercourse with her, and then he waits
until she concludes a menstrual cycle. Once she has commenced and
concluded a menstrual cycle, he secures two witnesses to another
divorce; then he returns to her, has intercourse with her, and awaits
the conclusion of another menstrual cycle. Once she has commenced
and concluded a menstrual cycle, and he has secured two witnesses
to a third divorce, she is no longer lawful to him until she has married
someone else. She must wait three menstrual cycles from the day he
divorces her for the third time.

“If he divorced her once in the presence of witnesses, waited for
the commencement and conclusion of a menstrual cycle, and then
divorced her before taking her back, that does not count as a second
divorce because he only divorced her once. That is because if a woman
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is divorced by her husband, she is no longer under his authority until
he takes her back. If he takes her back, she is under his authority so
long as he does not proclaim a third divorce. If he divorces her a third
time, he no longer has the authority to take her back. If he divorced
her while she was in a state of ritual purity and in the presence of
witnesses, then assumed her back and waited until she concluded
her period of purity without having intercourse with her, then she
commenced and concluded a menstrual cycle, and then he divorced
her without having soiled her with intercourse after taking her back,
that does not count as a divorce. This is because he issued the sec-
ond divorce while she was still in a state of purity following the first
[divorce], and the requisite period of ritual purity does not elapse
until there is intercourse after he has taken her back. Likewise, the
third divorce does not occur unless he has taken her back, they have
had intercourse after she has come back, and her menstruation com-
mences and concludes; [only] then can the divorce occur in the pres-
ence of witnesses. Each divorce must be done with witnesses [after]

assuming a state of purity following the soiling of intercourse.”

V. Other Matters Pertaining to Private Life

The school of Medina was known in the early periods as espousing peculiar
opinions that were criticized by the jurists of the school of [raq and others.!*®
A case in point was an unusual opinion on sexual behavior that affirmed the
availability of the wife’s entire body for the husband’s pleasure,'** allowing
abnormal sexual relations between husband and wife.!*® Such relations
were strictly forbidden by other schools and jurists.

Nafi® attributed a view in favor of this position to ‘Abd Allah b. ‘Umar, a
claim that was denied by ‘Abd Allah’s son, Salim, and others.*** There were
others, too, who were quoted as endorsing it.!*? Early Malikis in the western
part of the Muslim world attributed the same opinion to Malik,*** although

138

139
140

141

142
143
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See Ibn Hajar, Talkhis al-habir, 3 380. (See also Hakim al-Naysabiiri, Ma rifat ‘uliim al-hadith,
251))

E.g., Wansharisi, al-Mi‘yar al-murib, 3:259.

E.g., Dirar b. ‘Amr, Tahrish, 131; Jahiz, al-Sharib wa'l-mashriub, 277; ‘Ayyashi, Tafsir, 1:224
(also Tusi, Tahdhib, 7:415); Ibn Taymiyya, Musawwada, 519.

Tabari, Jami‘al-bayan, 2:405-6.

Tabart, Jami‘al-bayan, 2:407; Qurtubi, Jami*, 4:8.

See, especially, Ibn Rushd, al-Bayan wa’l-tahsil, 18:460-61, quoting the third-century Maliki
law text ‘Utbiyya (by Muhammad b. Ahmad b. ‘Abd al-‘Aziz al-Qurtubi [d. 254-55]) on which
al-Bayan wa’l-tahsil is a commentary. It is interesting that the original work used cryptography
here so that the rank and file could not understand what the jurists were talking about. Ibn
Rushd explained how to decipher the codes (18:462) and the editor of the work has transliter-
ated the text into normal Arabic in the footnotes. See also Ibn Hajar, Talkhis al-habir, 3:374-76.
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other Malikis denied the attribution.'** There are some fairly detailed dis-
cussions of the topic in the law books of the Malikis**> and others.!*®

Numerous reports from Ja‘far al-Sadiq strongly condemn such sexual
practice.'*” As is usual in this genre, there are also reports that ascribe to
him the opposite position, known to have been supported by other jurists
of Medina at the time. But this is a clear misattribution.!*® Besides, a state-
ment from the Imam,'* quoted earlier in this chapter, addressed situations
involving contradictory reports and advised his followers to follow the
report that contradicted the dominant opinion of the community—in this
case, the Medinan view that such behavior was permissible.

In the time of Muhammad al-Bagqir, this type of sexual behavior even led
to a death, and the case was brought to his attention.’° It is difficult to imag-
ine that jurists who came to know of such fatalities could have deemed the
acts that caused it legally and ethically acceptable.!*

There was also a peculiar opinion among the jurists of Mecca at the time
that allowed a master to offer his or her female slave to someone else for
the purpose of sexual relations between the latter and the slave, such as
a mother offering her female slave to her son when he reached puberty, a
phenomenon that seems to have been not uncommon. This opinion was

144  See especially Qurtubi, Jami, 4:8-10.

145 E.g, Ibn Rushd, al-Bayan wa’l-tahsil, 18:460-63; Ibn Hajar, Talkhis al-habir, 3:379; Wan-
sharisi, al-Mi‘ydr al-mu‘rib, 3:258-59. See also Tarsusi, Tuhfat al-Turk, 90.

146 There was a similar disagreement among the Shafi‘is in the early centuries. See Mawardj,
al-Hawi al-kabir, 11:433-39, where the author says:

vag,Z d10gsTy el ) Lol Jan s
Some of our colleagues supported its lawfulness, others its prohibition.
(See also Ibn Hajar, Talkhis al-habir, 3:372-73; cf. Shafi‘l, Umm [al-Mansiira, 2001], 7:511.)

147 ‘Ayyashi, Tafsir, 1:225; ‘All b. Ibrahim, Tafsir, 1:73. Zaydi Shi‘a, too, reject the practice. See
Yahya al-Hadi, Ahkam, 1:409-10; “Alawi, al-Jami‘ al-kafi, 4:190-91.

148 One of the most prominent ShiT jurists of all time, who investigated the chains of transmis-
sion of various reports on this topic in the Shi‘l sources, concluded that not a single report
had a reliable isnad (Shahid al-Thani, Masalik al-afham, 7:58-59).

149 Tusi, Tahdhib, 8:98.

150 Ibn Babawayh, Faqih, 4:111; Tas], Tahdhib, 10:233.

151 The editor of Mizzi, Tahdhib al-kamal [Beirut, 1983], 26:150, line 15, and the accompany-
ing note (no. 1) attributed this behavior to a group of Ghulat whom this editor identified as
Kharibiyya, to which the poet Kuthayyir ‘Azza (d. 107) belonged. This is a clear misreading of
the name Khashabiyya (the supporters of Mukhtar al-Thaqgafi, the governor of Kiifa in 66-67,
whose name the editor read and recorded correctly in line 15 of the same page, again as the
group with which the same poet was affiliated). However, no historical or heresiographi-
cal source seems to have attributed that practice to this group, nor even named a group as
Kharibiyya (except occasionally as a corruption of the name harbiyya [or harthiyya], the sup-
porters of a certain ‘Abd Allah b. ‘Amr b. Harb [or Harith], who joined ‘Abd Allah b. Mu‘awiya
al-Talibi [d. 129] in his revolt against the Umayyads). Tabari, Jami‘al-bayan, 4:403-13, on the
other hand, named other groups and individuals who continued to advocate this unethical
behavior in the early Muslim community.
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supported by a number of eminent students of Ibn ‘Abbas such as ‘Ata’,
Tawts, Jabir b. Zayd, and their students.’>? Once again, some transmitters
attributed statements in favor of the practice to Ja‘far al-Sadiq, whose legal
positions in numerous other cases were similar to those of Ibn ‘Abbas.*** In
this specific case, however, there is no evidence to suggest that Ibn ‘Abbas
in fact supported the opinion as such.’® Even if Ibn ‘Abbas did, Ja‘farT law
does not systematically follow his views; numerous opinions quoted from
him in early sources do not agree with the positions of Ja‘fari law.'>* Zaydi'5
and Isma‘li**” Shi‘a, too, were against the practice, unless the master gave
the slave as a gift (hiba), and thus transferred the ownership of the slave to
the recipient. This also might have been how Hasan al-Basr1 (d. 110) under-
stood the concept of offering one’s female slave to someone else, as he held
that the recipient would then have the option of manumitting the slave if he
so wished.'%®

This is not the right place to discuss the question of slavery and how
it was introduced into Islam. However, since it is related to the matter at
hand, I briefly mention that early in Islamic history, there were scholars
and groups who considered slavery unlawful and, even more emphatically,
deemed a master’s sexual relations with his female slave to be unlawful. The
present author has discussed these viewpoints in more detail elsewhere.!>®

VI. Wiping over Boots in Ritual Ablution (al-Mash ‘ala al-Khuffayn)'¢°

Qur’an 5:6 instructs Muslims to wash their faces and hands to the elbows
and to wipe over their heads and feet up to the ankles before starting prayer.
This is the meaning of the passage at face value, and it is the meaning that
the House of the Prophet followed. The majority of the Muslims since the
early times, however, wash their feet instead of wiping over them. They

152 “Abd al-Razzaq, Musannaf, 7:215-17; Mufid, al-Masa’il al-Saghaniyya, 71. See further Ibn
Hazm'’s discussion in Muhalla, 9:207-9.

153 See Madelung, “Abd Allah b. “Abbas and Shi‘ite law,” 14-21.

154 There is only an ambiguous report from him concerning this behavior in ‘Abd al-Razzaq,
Musannaf, 7:216. That, however, does not fully accord with what his students maintained in
this case.

155 See Madelung, “Abd Allah b. “‘Abbas and Shi‘ite law,” 23-24.

156 Alawi, al-Jami‘ al-kaft, 4:209.

157 Qadi Nu‘man, Da‘a’im al-Islam, 2:245-46.

158 See the reports from Hasan in ‘Abd al-Razzaq, Musannaf, 7:215-17.

159 Modarressi, “Nawadir-i fighi-yi Khawarij wa Mu‘tazila,” 208, 215-18. See further, Motzki,
“Wa'l-muhsanatu mina n-nisa™’; Rabb, Doubt in Islamic Law, 50-51 and note 6 (with references).

160 Most of the discussions and references in this section are adapted from the text of a paper
delivered by the author at a conference in 2013 and published in the proceedings of the con-
ference: Michalak-Pikulska et al. (eds.), Ibadi Jurisprudence: Origins, Developments, and Cases,
111-19.
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have their own way of explaining the text of the Qur’an in this case. There
are numerous reports from the Companions and others in the Sunni hadith
collections that confirm this latter understanding.

Arguing for the Sunni practice of washing the feet rather than wiping
over them as suggested by the Qur’an, Ibn Hazm, who was a great scholar
of Arabic in addition to being an eminent jurist, and who supported the
majority opinion in this case, commented:
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An instance in which the sunna abrogated the Qur’an is where He,
the Exalted, said, “Wipe your heads and feet up to the ankles [Qur’an
5:6].” Feet is recited in both the genitive and accusative cases, but
it must be read in conjunction with heads with respect to wiping.
Interference between two words in a [conjunctive] construction can
absolutely not occur with a predicate that differs from the one pred-
icated on the first term in the conjunctive phrase, because instead
of clarity, that would yield confusion, obscurity, and error. When the
sunna established that the feet should be washed, it proved that wip-
ing had been abrogated for both. This was the practice of the Com-

panions; they used to wipe over their feet. And so Ibn ‘Abbas said,
“The Qur’an prescribed wiping.”1¢2

Acceptingthis explanationrequires assuming thatthe Prophetamended
the instructions conveyed in the passage almost immediately after their
revelation in the brief period of three months or so that elapsed between
the revelation of the passage and his death, replacing the divine order to
wipe over the feet with washing. If abrogations occurred when changing
circumstances required new rules, as suggested by many authorities of
the Muslim tradition, one might wonder why God, the All Knowing, should
have bothered to send down a revelation that He knew He would have to

161 Ibn Hazm, Muhalla, 4:112-13.
162 See further Sharaf al-Din, Masa’il fighiyya, 80-83, where similar statements are quoted from
several other major authorities in tafsir and hadith, all confirming the same points.
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abrogate almost immediately through the voice of His Prophet. In addi-
tion, a report from ‘A’isha about the siira of the Qur’an in which the pas-
sage in question appears (siurat al-Ma’ida) asserts that no passage in this

siira was abrogated:

o0 W Ferg Ly o glovinld I (10 \gd Fomg Lad 2l B9 53T 161 L]
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Know that it was the last siira that was revealed. So whatever you find

in it as lawful, deem it lawful, and whatever you find in it as unlawful,
deem it unlawful.*o*

The Qur’anic passage in question was concerned only with washing and
wiping over parts of the body, with no reference to footwear. However, a
report suggests that during the Battle of Tabuk (a military expedition directed
against Byzantium in the year 9 of the hijra), the Prophet allowed the Mus-
lim warriors to keep their boots on and wipe over them as the last item of
the minor ritual ablution before performing their prayers. As suggested by a
large number of reports,*> the majority of the first-generation Muslims fol-
lowed this practice even when they were not in the midst of a battle or on the
road.'*® A relatively smaller number of Companions of the Prophet, ‘All and
Ibn ‘Abbas in particular, disagreed. They argued that the practice predated,
and hence had been abrogated by, the Qur’anic passage.'®’

Ever since the early centuries of Islam, Sunni schools and scholars have
unanimously supported the first opinion and maintained that wiping over
boots in ablution was a valid and legitimate practice.'*® This opinion and the

163 Hakim al-Naysabiri, Mustadrak, 2:370.

164 Cf. Ibn al-‘Arabi, Masalik, 2:146, where the author insists that this stira was revealed before
the Battle of Tabuk in the year 9.

165 See, for instance, Bayhaq, Sunan, 1:405-13.

166 This may indicate that the practice had long been established as a general rule and was not
just an exception made for the battlefield in the year 9 of the Hijra as suggested by the above-
mentioned report. Muslims were performing prayers, presumably with the required ritual
ablution, long before the last year of the Prophet’s life, the assumed date of revelation of
the fifth sira of the Qur’an, in which the passage in question appears, and consequently the
date of that passage, too. (This is certainly the case if one accepts the commonly supported
proposition that all passages of a siira were revealed in succession and that no passages
were inserted into various siras either at random or on some other basis at the time of the
Qur’an’s compilation, and if, in turn, one accepts the accuracy of the extremely doubtful story
of the collection of the Qur’an. See Modarressi, “Early Debates.”) It might thus be suggested
that Muslims originally wiped over their boots all along until the new rules were set by the
Qur’anic passage in question.

167 Ibn Abi Shayba, Musannaf, 1:338; Tusi, Tahdhib, 1:361-62.

168 Ibn al-Mundhir, Ijma“, 20; Ibn Qudama, Mughni, 1:358.
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practice it sanctioned were commonly rejected by the Shi‘a and the Ibadis!®®
on the basis of the explicit designation in the aforementioned Qur’anic pas-
sage, which mentions only face, hands, head, and feet and which, in their
view, abrogated the previous practice.'’”® The dispute thus turned into a
sectarian issue, with prominent Sunni authorities declaring the practice
inherent to the sunna,’”* more meritorious than washing the feet'’? and
even obligatory,!”® and proclaiming belief in its legality to be part of the
Sunni creed.'”* Certain scholars among the majority who had no inclination
to compromise and who preferred to raise the fences as high as possible,
called any opponent of the practice a heretic;'’® some even feared that such

169 Marwazi, Sunna, 257; Ash‘ari, Maqalat al-Islamiyyin, 2:161; Nawawi, Majmi*, 1:513; Fakhr
al-Din al-Razj, Tafsir, 11:163; “Ayni, ‘Umdat al-qari, 2:97; Ibn Hajar, Fath al-Bari, 1:404. The
two groups share parts of their legal heritage thanks to the time that they spent together in
‘All’'s camp in Kifa before the Arbitration (tahkim).

170 Rabi‘ b. Habib, Musnad, no. 123; Sharif al-Murtada, Rasa’il, 3:183-84. See also Marwazi,
Sunna, 257, and Fakhr al-Din al-Razi, Tafsir, 11:163, quoting the opponents’ argument.

171 Ash‘ari, Ibana: 26; Ash‘ari, Maqalat al-Islamiyyin, 1:295; Ibn Batta, Ibana, 312; Barbahari,
Sharh al-sunna, 79.

172 Lalaka’, Sharh, 1:171 (quoting Sufyan al-Thawri):

O»iLL;s«J.\.c"\.qa.l&Q)Jwﬁi\&c@\éj&&@ﬂbm‘ﬂlgf&wg
O Shu‘ayb b. Harb! What I have written for you will not benefit you until you see that
wiping over boots without removing them is better than washing your feet.
See also Ibn Qudama, Mughni, 1:361; Ibn Taymiyya, Majmii‘at fatawa, 22:423; Ibn Hajar, Fath
al-Bari, 1:404 (quoting Ibn al-Mundhir).

173 Abu Hanifa (attr), Wasiyya, 50: olg cpnad) Jo C"“U' The statement is, however, problem-
atic, as neither Abl Hanifa nor any other Muslim authority ever considered the practice
obligatory; cf. Abt Hanifa (attr.), al-Figh al-akbar, 186: &2, pid| Je C“"U'

174 Taftazani, Sharh al-Magqasid, 104 (quoting the Companion Anas b. Malik); ‘Ayni, Umdat
al-qari, 2:97 (quoting Abl Hanifa); Ahmad, Sifat al-mu’min, 294; Lalaka’i, Sharh, 1:205 (quot-
ing Sahl b. “Abd Allah al-Tustari); Tahawi, Aqida, 49; Ash‘ari, Ibana, 26; Ash‘ari, Maqalat
al-Islamiyyin, 1:295; Nasafi, ‘Aqa’id, 1:80.

175 Abu Nu‘aym, Hilyat al-awliya’, 7:32 (quoting Sufyan al-Thawrl: “Accuse whoever who does not
wipe over boots of deviation from religion”); Ibn Batta, /bana, 312 (“No one rejects wiping over
boots except a heretic”); Taftazani, Sharh al-Maqasid, 104 (“Whoever does not regard wiping
over boots as valid is a heretic”). See also Ibn Daqiq al-Id, Ihkam al-ahkdm, 1:111:

Dlas o801 Jey Ll JaY Blas Jo G dmall slde die i o o) Slgar seunl 135
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The permissibility of wiping over boots has become so widespread among the
scholars of the shari‘a that it counts as a symbol of the Ahl al-Sunna and its rejection

constitutes a symbol of the heretics.
The point is put even more forcefully by Ibn al-‘Arabi, Masalik, 2:145:

Jodz 91 oS8 Y o) o ) gy padl Jaly 20 Jal o G50 4 ) L) S
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opponents might qualify as infidels.!”® As in all cases of sectarian dispute in
which the minority opinion sounded more in line with the Qur’an, an exten-
sive and impressive body of hadiths was contributed by hadith transmitters
to fill the gap in support of the majority opinion.'””

ale il Lo — ) Jgny il OF bl Slnag cased 05 0TI peg OTA0 30 &) 215065

Ao - g
The noble ruling that divides followers of the sunna from heretics is the one about
[the legality of] wiping over boots. No one rejects this ruling except a wretched her-
etic who has left the community of Muslims, that is, the followers of the sunna and
established practices, who all agree on this point, except for some heretics who deny
[the legality of] the practice and say “The ruling is against the Qur’an, and what
[is claimed to have] abrogated the Qur’anic rule was non-Qur’anic.” [The author
comments:] Far be it from the Prophet to have ever acted against the Book of God.
[Needless to say, the jurists who are against the practice do not believe in the truth
of the reports, which ascribed it to the Prophet].

176 Abu Hanifa, Wasiyya, 50: S0\ 4l ;9“")&‘ o+9; Taftazani, Sharh al-Maqasid, 104, quoting
Abii al-Hasan al-Karkhi: oid) fe el 62 e Jo S <51, The argument was that those
who denied the validity of the practice rejected a widely transmitted (mutawatir) hadith (as
explained below), an act that was considered by some as denying an essential component
of Islam (see Modarressi, “Essential Islam,” 206-7). The prominent Hanafi jurist Aba Bakr
al-Sarakhsi was more conciliatory in his discussion of different categories of widespread
transmission (Sarakhsi, Usil, 1:293):

Wl ) e g sy @Y1 e oy W Sy oalr LBV L3
There is a kind [of widespread transmission] that one would not be called a heretic
for rejecting but one will be condemned as misled, and the concern will be that one
is sinful. An example [of that kind of transmission] is [denying] the report regarding
wiping over boots.

177 As noted earlier, the number of transmissions produced by the supporters of the legality of
wiping over boots was so impressive that the issue was thought to constitute an example of
tawatur, belonging to the collective memory of the community of the faithful. In the words of
Ibn Abi al-‘Izz al-Dimashq, Sharh, 2:551:

2850 gal) AL ol LA A28 Mg e Lo @lb <) Jgeny e Ll 51 8

Reports from the Messenger of God about the sunna of wiping over boots are widely

transmitted (mutawatir), but the Rafida oppose this mass-transmitted sunna.
However, in Abu Hanifa, Wasiyya, 50, the relevant reports are described as being “close to
tawatur.” The ShafiT scholar Badr al-Din al-Zarkashi (d. 794) suggested that citations on the
two issues of wiping over boots and stoning as a punishment for adultery became widespread
only in the second to fourth generations of Muslims. He argued that the reports in both cases
nevertheless qualify as mutawatir and are as such valid beyond discussion (Zarkashi, al-Bahr
al-muhit, 3:307, also 313). They have to be so for important reasons: in the first case (wiping
over boots), to prove abrogation of a Qur’anic passage (5:6), which can be established only
through tawdtur, and in the second (stoning), to close the door against any suggestion that
Qur’an 24:2, which advised lashing, might have abrogated the long-established, pre-Islamic
custom of the Arabs and others to stone adulterers. In the latter case, however, some scholars
found a shortcut around the tawatur requirement by suggesting that Qur’an 24:2 had been
qualified by another Qur’anic revelation that had sadly been lost; they maintained that the
sheet of paper on which it had been written was gobbled up by a domestic animal shortly
after the death of the Prophet while his household was preoccupied with his funeral arrange-
ments (see Modarressi, “Early Debates,” 10-11, and the sources cited therein).
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In

line with the tradition of the House of the Prophet, which always

aligned with ‘All’s opinion, Ja‘far al-Sadiq, too, considered the Qur’anic pas-

sage

to apply in perpetuity:

1B gl ) e ¥ 1 i) Lo el iy bl s LT el 1B A
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[Muhammad al-Halabi:] I asked Abu ‘Abd Allah about wiping over

boots. He said, “Do not wipe. My grandfather [‘Ali] said, “The Book
outlawed the [practice of wiping over] boots.”

Vo ek ¥ 1 i) o el o 452 (e e 1B 1) Ol
179'E S‘;“A ” 2 jﬂa’“
[Hassan al-Mada’ini:] I asked Ja‘far b. Muhammad about wiping over

boots. He said, “Do not wipe [over boots], and do not pray behind any-
one who wipes [over boots].”

W?Uﬁi\&@&\&éd}mb:szdﬁwgﬂqy&gW\uﬂj\
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[Kalbi al-Nassaba:] I said to Ja‘far b. Muhammad, “What is your opin-
ion on [the permissibility of] wiping over boots?” He smiled and said,
“When the Day of Resurrection arrives and God returns everything to

its origin and returns the hide to the sheep,'®? the people who wipe
[over boots] will see where their ablution will go!”

J&ac-}»bjébyb@\rﬁ@owU\:\ﬁiw&:JGw@WOp

183.%\_'c _0’

178
179
180
181
182

183
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Tusi, Tahdhib, 1:361.

Himyari, Qurb al-isnad, 162.

The word is corrupted in the edition of the source used here to 4.

Kulayni, Kafi, 1:350.

As commonly known, shoes in premodern times were normally made of leather. The Malikis,
whose opinions usually represented the customs of Medina in the second century, speci-
fied that only boots made of leather could be wiped over in ritual ablution. See al-Mawsii‘a
al-fighiyya [Kuwait], 37:265.

Ibn al-Razi, Kitab al-Ghayat, 232. Cf. Ibn Babawayh, Faqih, 1:30 where the statement is quoted
by ‘A’isha from the Prophet.
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Ja‘far b. Muhammad said, “Some of those who will have the most
regrets on the Day of Resurrection are those who see their ablution
on another’s skin.”

gidngﬁwm\gig%;pi 1JB Ak oy saa Anl 8 i 2 (sge
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[Misa b. Ja‘far:] Ja‘far b. Muhammad said, “My [maternal] grandfather,

Qasim b. Muhammad b. Abi Bakr, informed me that he heard ‘A’isha
say, ‘l would prefer my arm to be paralyzed to wiping over boots.”

&Bywu\gw\dﬂm:JGM@W@?Q&WQ{@N}A
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[Misa b. Ja‘far:] Ja‘far b. Muhammad reported, “Umar b. al-Khattab
asked those who saw the Messenger of God (may God’s prayer and
peace be upon him and his Family) wipe over his boots to come forth
to testify. Some of the Companions of the Messenger of God (may God’s
prayer and peace be upon him and his Family) came forth and testi-
fied that they saw the Messenger of God (may God’s prayer and peace
be upon him and his Family) wipe over his boots. ‘All said, ‘Ask them
whether it was before or after the revelation of [the sira of] Ma’ida’

They said, ‘We do not know!” ‘Al said, ‘But I know. When the siira of
Ma’ida was revealed, it abrogated wiping [over boots].”18¢

184 Ibn al-Ash‘ath, Ash‘athiyyat, 24. See also ‘Abd al-Razzaq, Musannaf, 1:221 where ‘A’isha is
quoted as saying:
[ would prefer having my foot cut off to wiping over boots.
And Ibn Babawayh, Amali, 744 where she is quoted as saying:
(G e el OF o ) ST 8L 2 b Lo sl
I would prefer wiping over the back of a wild donkey in the desert to wiping over
boots.

185 Ibn al-Ash‘ath: 24.
186 See further on this dispute, Sharaf al-Din, Masa’il fighiyya, 93-101.
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VII. Reciting the Opening Formula Aloud (al-Jahr bi’l-Basmala)

With a single exception,'®” all siiras of the Qur’an open with the phrase “In
the name of God, the Beneficent, the Merciful.” There was a dispute among
Muslims about whether this opening formula was an integral part of the
stiras. The Shafis concluded that the opening formula was a part of the first
sura of the Qurian, Fatihat al-Kitab, but they disagreed among themselves
on the other stras.'® The other three Sunni schools maintained that the
formula was not a part of any stira, and with the exception of the Hanafis,
who read it silently,'® they omitted it altogether when reciting the Qur’an in
prayers, reasoning that it constituted a non-Qur’anic element.**°

The dispute can be traced back to the early days of Islam. ‘Al1 is known to
have considered the opening formula as an integral part of each and every
sura in which it appeared and recited it aloud in his prayers.t°* By contrast,
the Umayyads, who habitually disparaged and discouraged anything closely
associated with ‘Ali’s name,'? banned the practice.'*® The Shi‘a'** and the
Ibadis'*> subsequently disagreed with the Sunnis on this point. They contin-
ued to regard the opening formula as part and parcel of each siira in which
it appears and to recite it in their prayers. The members of both schools
recite the phrase aloud in those prayers that are required to be performed
audibly, but the Imami Shi‘a recite it aloud even when the rest of the prayer
is to be performed quietly,'*® a practice interpreted as a symbol of defiance

187 The ninth stra, the siira of Repentance.

188 See, for instance, Nawawi, Majmi, 3:290.

189 Ibn Qudama, Mughni, 2:148-50.

190 Ibn Qudama, Mughni, 2:151-53.

191 Bayhaqi, Sunan, 2:70; Fakhr al-Din al-Razi, Tafsir, 1:205:

Se3b ca id Al et 08 Wb Gl o e ST

That ‘Ali b. Abi Talib used to recite “In the name of God, the Beneficent, the Merciful”
aloud is established through mass transmission.

192 See references to this in section I on p. 237 of the present chapter.

193 Fakhr al-Din al-Razi, Tafsir, 1:206 (quoted previously):

o T Il ) g Bl G 3} sl oy 13 Bl b 3 L 06 Cle )
‘Al1 used to recite ‘In the name of God, the Beneficent the Merciful’ out loud. When
the Umayyads came to power, they worked hard to erase his influence.

194 They included both the Imamis (see for instance, Jawad al-‘Amili, Miftah al-karama, 7:65-66
and the many sources and authorities cited therein) and the Zaydis (e.g., Ahmad b. Tsa, Amali,
1:114-23; ‘Alawi, al-Jami‘ al-kafi, 2:100-102, both with long lists of the legal authorities of
the House of the Prophet who agreed on this point; see also the decree by the Da‘1 Hasan b.
Zayd, ruler of Tabaristan [r. 250-70] in Ibn Isfandiyar, Tarikh-i Tabaristan, 1:240). See further
Shahristani, Mafatih al-asrar, 1:74.

195 Salimi, Ma‘arij al-amal, 4:84, 93-95. See also Shammakhi, Idah, 1:478.

196 Jawad al-‘Amilj, Miftah al-kardma, 7:201-5, and other sources cited therein. The Zaydis
disagree on this point, reciting the formula quietly in those prayers (‘Alawi, al-Jami‘ al-kafi,
2:103).
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and a mark of their opposition to the Umayyads.'*” The anti-Umayyad sig-
nificance of the practice persuaded the Shi‘a to identify it as one of the five
indicators of the faith—the five symbolic actions that draw a line between
a ShiT and a non-Shif in the Muslim community.**® This in turn prompted
some Sunni scholars to react by advising against the practice as a matter of
creed, because of its symbolic significance.'*

Here are a few reports on the matter from Ja‘far al-Sadiq that demon-
strate his position on the opening formula and his uniform adherence to the
practice of reciting it aloud:

B ecglaall STy GUL adly o il de Ul 106 e o 222
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[Muhammad b. Muslim:] I asked Abu ‘Abd Allah whether the “seven
oft-repeated [passages] and the Mighty Qur’an”?* refer to the Fatihat

[al-Kitab]. He said, “Yes!” I said, “Is ‘In the name of God the Beneficent,
the Merciful’ part of the seven?” He said, “Yes! It is the best of them.”

22, ol ) O

[Misma“ al-Basrt:] I prayed with Abtu ‘Abd Allah, and he recited “In the
name of God, the Beneficent, the Merciful. Praise be to God, Lord of the
Universe” [the opening of the first sira].

led et Y 53l 13]G (GGl bl s T il = o 106 JRd 0 g
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197 Salimi, Ma‘arij al-amal, 4:95.
198 Tusi, Tahdhib, 6:52.
199 Lalaka’, Sharh, 1:171 (quoting Sufyan al-Thawri):
sl ) (3 o I oy ) il o i) 080 G S o haiy Y 1 o mt b
O Shu‘ayb b. Harb! What I have written for you will not benefit you until you con-
sider reciting “In the name of God, the Beneficent, the Merciful” quietly during
prayer more praiseworthy than reciting it aloud.
Ibn Batta, Ibana, 315 (“It is sunna to not recite the basmala aloud”); Ibn Taymiyya, Majmti‘at
fatawa, 22:423; Ibn Taymiyya, Minhaj al-sunna, 4:151. See also Rafiq, Fath al-Aziz, 2:453.
200 Tasi, Tahdhib, 2:289. Also in Sayyari, Qira’at, 13, through a different transmitter.
201 From Qur’an 15:87.
202 Tasi, Tahdhib, 2:288.
203 Sayyari, Qira’at, 11; Kulayni, Kafi, 3:315; Tusi, Tahdhib, 2:68 (all with variations).
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[Safwan al-Jammal:] I prayed behind Abi ‘Abd Allah for several
days. When the prayer was one in which recitation was done qui-
etly, he would recite “In the name of God the Beneficent, the Merci-
ful” aloud [and recited everything else quietly]. He would recite it
aloud in both siiras.?**

) oty aor & 2055y 330 ) as QF il o 1B i o Ol
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[Hanan b. Sadir:] I prayed behind Abu ‘Abd Allah. He recited the ta‘aw-
wudh/isti‘ddha [that is, the declaration seeking refuge in God from
the accursed devil, which precedes recitations of the Qur’an] quietly,
and then he recited “In the name of God, the Beneficent, the Merciful”
aloud.

207.#)\&?}\4.&0\?“%)@3“@}&@‘5%14 JB é\,,d\uaa:-};\
[Abli Hafs al-Sa’igh:] I prayed behind Ja‘far b. Muhammad and he
recited “In the name of God, the Beneficent, the Merciful” aloud.

3 e ¢ U8 o dors 3 il s i Ly Lo 106 a1 ot o ) e
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[‘Abd Allah b. Yahya al-Kahili:] Abi ‘Abd Allah led us in prayer in the

mosque of the Bani Kahil?*® and he twice recited “In the name of God,
the Beneficent, the Merciful” aloud.

204

205

206

207
208
209
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That s, in the first siira, Fatihat al-Kitab, and in whichever siira he happened to recite after it
in the second of a prayer’s two Qur’anic recitations.

The source reads g\, which is most likely a corruption of slas\, or =il as is suggested by
the words ¢~ ¥ immediately after it. The author who quoted this reportin his Tahdhib (Tusi)
tells us in his Kitab al-Khilaf (1:326-27) of a unanimous opinion among the Shi‘a to recite
isti‘adha quietly. This is the majority opinion in Sunni law, too. See Ibn Qudama, Mughni,
2:146; al-Mawsii‘a al-fighiyya [Kuwait], 4:12-13.

Tasi, Tahdhib, 2:289, with a variant in Himyari, Qurb al-isnad, 124 (but the text in the man-
uscript of this latter work used by Hurr al-‘Amili in Wasa’il al-Shi‘a, 6:135 is closer to the
version quoted in TisI).

Tas1, Amali, 273.

Tusi, Tahdhib, 2:288.

A mosque in Kiifa. See Modarressi, Tradition and Survival, 1:163.
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[‘Abd al-Rahman b. Muhammad:] I prayed the maghrib prayer behind

Ja‘far b. Muhammad and he recited “In the name of God, the Benefi-
cent, the Merciful” aloud.

VIII. Other Issues Concerning Prayer

A. The Call to Prayer (Adhan)

The story of the introduction of the call to prayer (adhan) has been
recounted in different ways by the two main traditions in Islam. Whereas
the Sunni tradition ascribed the origin of the call to prayer to a dream?'* had
by a certain Companion, ‘Abd Allah b. Zayd,?*'? the tradition of the House of
the Prophet insisted that the adhdn was not human in origin but rather was
taught to the Prophet by the angel Jibril (Gabriel).?!* Statements attributed
to Ja‘far al-Sadiq censure those who trace the adhan to a dream:

214.ﬁ;5\ L“g Sz ol L}A}Q‘i 1) o :)1

The religion of God is too honorable to be dreamed of in one’s sleep.

2159 5 o b des oye DI JT T O gas s S e 5! Jres

Your Prophet receives revelation, and you say that he adopted the call
to prayer from ‘Abd Allah b. Zayd?

According to reports quoted from Ja‘far al-Sadiq,?'® the original adhdn
included a call to the “best of acts” (Jesl s Jp &), understood in the con-
text to refer to the prayer. The phrase was reportedly taken out during the
caliphate of ‘Umar because of a shift of the caliphate’s current priorities

210 Ahmad b. Tsa, Amali, 1:123.

211 On the value of dreams as a possible source of Islamic laws, see the discussion in Zarkashi,
al-Bahr al-muhit, 1:62-63 and 6:106, where he assigns no value to dreams (see further, Sharif
al-Murtada, Mas’ala fi al-manamat in his Amali, 2:392-85 and Rasd’il, 2:7-14). However,
some Muslim jurists at times mentioned dreams to support an argument. See, for instance,
Sarakhsi, Mabstit, 1:28, 75. See also Ibn Tawds, “Risala fl ‘adam mudayaqat al-fawa’it,” 345-
48; Modarressi, “Dukhaniyyat-i figh,” 188-89.

212  ‘Abd al-Razzaq, Musannaf, 1:455-56, 461-62; Ibn Abi Shayba, Musannaf, 1:215, 2:5-8; Ibn
Majah, Sunan, nos. 706-7; Abi Diwid, Sunan, nos. 498-99; Tirmidhi, Sunan, no. 189.

213 Kulayni, Kafi, 3:302.

214 Kulayni, Kafi, 3:482.

215 Qadi Nu‘man, Da‘@’im al-Islam, 1:172. See also Shahid al-Awwal, Dhikra al-Shia, 3:195.

216 Tausi, Istibsar, 1:306; Tusi, Tahdhib, 2:59-61.
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from prayer to jihad.?*” ‘Al b. al-Husayn Zayn al-‘Abidin called the version
that included the extra sentence “the original adhan” (al-adhan al-aw-
wal).?*® Sunni sources tell us that ‘Abd Allah b. ‘Umar and °Ali b. al-Husayn
Zayn al-‘Abidin included it in their adhan.?*° Other members of the House of
the Prophet,??° including Muhammad al-Baqir,?*' Ja‘far al-Sadiq,??? and Zayd
b. ‘Ali,?% as well as some other early Muslims,??* did the same, as did the
Khariji Najda al-Hariri, and presumably other Khawarij, too.??s

B. Combining Prayers (al-Jam‘ bayn al-Salatayn)

The four major schools of Sunni law agree that every daily prayer has a
specific time when it should be performed and that performing the noon
and afternoon or the dusk and evening prayers together is unlawful, except
in specific cases and circumstances. Some early jurists of the Hijaz?*¢ and
a few later jurists, mainly among the Malikis, disagreed??” on the basis of a
statement from Ibn ‘Abbas, who reported that the Prophet used to perform
those prayers together even when there were no specific circumstances:

217 Ahmad b. Tsa, Amali, 1:92; Ibn Babawayh, Tlal al-shara@’i, 2:56 (from Ibn ‘Abbas); ‘Alawi,
Adhan, 21-25, 30, 63, 70, 72-73,76-77, 79.

218 Bayhagqi, Sunan, 1:625; ‘Alawi, Adhan, 22-23, 63-73, 7679.

219 ‘Abd al-Razzaq, Musannaf, 1:460, 464; Ibn Abi Shayba, Musannaf, 2:27-28; Bayhaqi, Sunan,
1:624-25. See also ‘Alawi, Adhan, 21-23, 55-77.

220 See Ahmad b. Tsa, Amali, 1:92; Yahya al-Hadi, Ahkam, 1:84; Qadi Nu‘man, Da‘@’im al-Islam,
1:172-75; Isbahani, Magqatil al-Talibiyyin, 446; ‘Alawi, Adhan, 54, 80, 84, 86-91; Ibn
al-Murtada, al-Bahr al-zakhkhar, 2:189. See also the aforementioned decree by the Da‘T
Hasan b. Zayd in Ibn Isfandiyar, Tarikh-i Tabaristan, 1:240.

221 Ahmad b. Isa, Amali, 1:92; ‘Alawi, Adhan, 75, 78-80.

222 Tasy, Istibsar, 1:306; ‘Alawi, Adhan, 85.

223  ‘Alawi, Adhan, 82-83.

224 Bayhagq], Sunan, 1:625; ‘Alawi, Adhan, 54-75. There is a monograph on the topic by a con-
temporary scholar, ‘Ali al-Shahristani: al-Adhdn bayn al-asala wa’l-tahrif: Hayyi ‘ala khayr
al-‘amal, al-shar‘iyya wa’l-shi‘ariyya, with useful references and historical information.

225 Ibn Abi al-Zamanayn, Usul al-sunna, 283.

226 Hakim al-Naysabiiri, Ma‘rifat ‘ulim al-hadith, 251, quoting Awza‘ (also Ibn Hajar, Talkhis
al-habir, 3:379).

227 See the monograph on the topic by a Moroccan scholar, Ahmad b. Muhammad b. al-Siddiq
al-Ghumart: Izalat al-khatar ‘amman jama‘a bayn al-salatayn fi al-hadar, 44-45; see also Al
al-Mujaddid al-Shirazi, “Hukm al-jam‘ bayn al-salatayn,” for a useful review of some of the
main discussions on the topic.
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Ibn ‘Abbas said, “The Prophet (may God’s prayer and peace be upon
him) combined the zuhr and ‘asr prayers [as well as the maghrib and
‘isha’ prayers] in Medina without being in a situation of travel or rain.”
[ said, “O Abu al-‘Abbas! Why did he do that?” He said, “He did not
want to impose hardship on his community.”

Ja‘far al-Sadiq and his father endorsed the report and told their followers

that combining prayers was permissible, despite their strong emphasis on
performing each prayer in its respective best time:?3!
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[Zurara:] Abu ‘Abd Allah said, “The Messenger of God (may God’s

prayer and peace be upon him and his Family) led the people in the
zuhr and ‘asr prayers in congregation when the sun had passed its

228 The last word, L, is also given as i / ks / 34+, which suggests that later transmitters

were quoting a written text, with different transmitters reading it differently. There are many
similar examples in the Sunni hadith collections. A similar case in a Shi‘1 hadith work is a
report from ‘Ali:
L oo g i Jn o 5T D8 sl e
Whoever rebuilds a grave or sets up an image [as a representation of a deity], he
abandons Islam.
The first verb in this sentence is read by respected Shi‘l hadith authorities as s / 3> / 335 /

&, with the first variant (sJ) interpreted in two different ways. See Ibn Babawayh, Faqih,
1:120-21; Tasi, Tahdhib, 1:459-60. For a partial parallel, see Bukhari, Sahih, no. 3949.

229 This was the teknonymy of Ibn ‘Abbas after the name of his first son, ‘Abbas. See Baladhuri,

Ansab al-ashraf, 4:93.

230 “Abd al-Razzaq, Musannaf, 2:555; Muslim, Sahih, no. 705; Ahmad b. Hanbal, Musnad, 3:421-

22, 4:338, 5:289, 345 (and other sources cited in the editors’ footnotes therein). Also trans-
mitted by Jabir b. Zayd in Rabi1 b. Habib, Musnad, no. 253. As usual, there is also a report that
quotes Ibn ‘Abbas as saying that a non-traveler combining two prayers is a major sin (Ibn
al-Jawzi, Nasikh al-hadith wa manstikhuh, 246 and the many sources cited in the editor’s
footnote, n. 5).

231
232
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E.g., Kulayni, Kafi, 3:136, 267.
Tasy, Tahdhib, 2:263. Also Ibn Babawayh, Tlal al-shard’i, 2:11.
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zenith without there being a reason, and he led them in the maghrib
and 9sha’ prayers in congregation before twilight had disappeared
without there being a reason. The Messenger of God (may God’s
prayer and peace be upon him and his Family) did that so that his
community would have more flexibility in the timing [for prayers].”
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[‘Abd Allah b. Sinan:] Abu ‘Abd Allah said, “The Messenger of God
(may God’s prayer and peace be upon him and his Family) combined
the zuhr and ‘asr prayers with one adhan and two igamas, and he com-

bined the maghrib and ‘isha’ prayers, without cause, with one adhan
and two igamas.”

16 S st om0l oo 3 1) 8 16 bl s 3T s 1 M s
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[‘Abd al-Malik al-Qummi:] I asked Abt ‘Abd Allah, “Shall I combine
the two prayers without cause?” He said, “The Messenger of God (may

God’s prayer and peace be upon him and his Family) did that. He
wanted to ease matters for his community.”
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[Ishag b. ‘Ammar:] I asked Abiu ‘Abd Allah, “May we combine the
maghrib and ‘sha’ prayers while in residence, before the disappear-

ance of the twilight, without cause?” He said, “There is nothing wrong
with that”

233
234
235
236
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Ibn Babawayh, Faqih, 1:186.

Ibn Babawayh, 7lal al-shard’i‘, 2:10.

The word is corrupted to ,..zl\in the edition of the source used here; cf. Tas, Istibsar, 1:272.
TiisT, Tahdhib, 2:263.
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IX. Shares Exceeding the Estate (the Question of Awl)

The Qur’an, at 4:11-12, 176, assigns fixed shares of inheritance to certain
categories of heirs. At times, the sum total of these shares exceeds the estate.
Consider this example: A husband and two full sisters survive a woman.
The fixed share assigned to the husband is half and the share assigned to
the two sisters is two thirds. The sum total of the two numerical quantities
is one sixth more than the estate. The earliest recorded case of this kind of
conflict occurred during the caliphate of ‘Umar, who decided to reduce the
shares proportionately. Ibn ‘Abbas disagreed. The dispute is well covered in
all books on the Islamic law of inheritance.?¥”

Ja‘far al-Sadiq and his father agreed with Ibn ‘Abbas. There are two cat-
egories of heirs in the Qur’an. The first consists of parents and spouses,
whose possibly conflicting shares were already considered by the Qur’an,
and two different rates, one higher, the other lower, were assigned to
address the potential conflict. These two types of heirs always receive their
shares of the inheritance in full, according to rates specified for them in the
Qur’an for different situations. The second category contains relatives who
were assigned a single rate of inheritance, such as sisters and daughters.
Their share can fluctuate as a result of conflicting claims.?*® The following
reports attributed to Ja‘far al-Sadiq spell out his position:

oy el G 51 1 Jgiy plis o) 08 106 bl s Gl oy 2l S
99,5 o J 523y plead) O lad e
[Abii Bakr al-Hadrami:] Abu ‘Abd Allah said, “Ibn Abbas used to say,

‘He Who counted the sand grains of the desert surely knows that the
denominator of [inheritance] shares never increases beyond six.”

'ﬂjd“:éodgj‘ﬂc‘«@.j\&wuajbd\y;\ JB‘C“\ML};‘Q“J};\JJ)X’
240.\4‘#d},3

[Bukayr b. A‘yan:] Abii ‘Abd Allah said, “The basis of inheritance is the
denominator six. That figure never increases and the division by six
never changes.”

237 Also, in general, works such as al-Mawsii‘a al-fighiyya [Kuwait], 3:47-49; Encyclopaedia of
Islam 11, 1 764-65.

238 See further Ibn Hazm, Muhalla, 9:264.

239 Ibn Babawayh, Faqgih, 4:187.

240 Kulayni, Kafi, 7:81.
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[Abii Basir:] Abu ‘Abd Allah said, “There are four categories of heirs
who always get their shares in full: father, mother, husband, and wife.”
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[Bukayr b. A‘yan:] Abu ‘Abd Allah said, “Children and siblings—these

are the ones who get the increases and decreases [in their shares of
inheritance].

X. Three Is Greater Than Four: A Mathematical Paradox

In the discussion on restitution for mayhem (willful bodily injury) in his
Mughni, Ibn Qudama says:
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The [restitution for] injury to a woman is equivalent to [the amount
payable for] injury to a man, up to one-third of the blood-money [for a
homicide]. If the [injury calculation] exceeds one-third, it will be half
[of the blood-money]. This was reported from ‘Umar, Ibn ‘Umar, and
Zayd b. Thabit, as well as Sa‘ld b. al-Musayyib, ‘Umar b. ‘Abd al-Aziz,
‘Urwa b. al-Zubayr, Zuhri, Qatada, [‘Abd al-Rahman] al-A‘raj, Rabi‘a,

241 Kulayni, Kafi, 7:82.
242 ‘Ayyashi, Tafsir, 1:375.
243 Ibn Qudama, Mughni, 12:57-58.
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and Malik. Ibn ‘Abd al-Barr said that this was the opinion of the Seven
Jurists of Medina as well as other jurists of the town. It was also report-
edly ShafiU’s old opinion. ‘Ali [on the other hand] is reported to have
held that the [restitution for the injury of a woman] is half [of that of a
man for every injury|, whether small or large [and many other jurists
agreed with this opinion]. Rabi‘a said, “I said to Sa‘ld b. al-Musayyib,
‘What is the restitution for a woman'’s finger?” He said, “Ten [cam-
els]. I said, ‘What about two fingers?’ He said, ‘Twenty. I said, ‘What
about three fingers?’ He said, ‘Thirty. [ said, ‘What about four fingers?’
He said, ‘Twenty. [ said, ‘When her injury worsens, her restitution
decreases?’ He said, ‘That is the Sunna, O son of my brother!"””

The opinion attributed to ‘All in Ibn Qudama'’s text, specifying a uniform
standard of restitution for women'’s injuries, is recorded in both Sunni?*
and Shi1?* hadith collections.?* It clearly applies to cases of mayhem that
lead to the loss of fingers, as in the scenario raised by Rabi‘a. The oppo-
site opinion risks the paradox that Sa‘id b. al-Musayyib, the well-known
late first-century jurist of Medina (d. 94), faced—namely, that the restitu-
tion for the loss of four fingers ended up being less than that for the loss of
three.?*” Sa‘ld b. al-Musayyib’s answer is both mathematically paradoxical
and legally incomprehensible.

A redaction of Sa‘ld b. al-Musayyib’s conversation with his student is
attributed to an alleged conversation between Ja‘far al-Sadiq and a learned
disciple of his, Aban b. Taghlib.?*® Ja‘far al-Sadiq advised his followers that
when facing a case such as this one, in which a position that the common

244  Tbn Abi Shayba, Musannaf, 9:149; Bayhaqi, Sunan, 8:167.

245 Tasi, Tahdhib, 10:185.

246 There is, however, a discrepancy between two reports from ‘All in Sunni hadith collec-
tions: whereas one report quotes him as saying that the restitution for damages inflicted
on a woman is half of that for damages to a man (Ibn Abi Shayba, Musannaf, 9:149), another
quotes him as saying that it is the same for men and women (Ibn Abi Shayba, Musannaf,
9:150):

st 3 Jler s sl Sl 5 s o o o)
The injuries of women and men are regarded equally in all matters.

To remove the discrepancy, one may suggest that the latter statement refers to equality
between different parts of the body, not between the two genders. In other words, any finger
of a man or of a woman should receive the same rate of restitution as another finger within
the general Islamic law pattern of restitution for each gender, which assigns half of the resti-
tution for a man’s injury to a similarly injured woman.

247 Malik, Muwatta’ (recension of Yahya b. Yahya al-Laythi), 2:430 (no. 2507), and Muwatta’
(recension of Abii Mus‘ab al-Zuhri), 2:236 (no. 2278); Ibn Abi Shayba, Musannaf, 9:150; Bay-
haqi, Sunan, 8:168.

248 Kulayni, Kafi, 7:299-300.
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sense?® could not understand was ascribed to the Imams, they should sus-
pend judgment and refer the case to the Imams.?*® The standards of ilm
rijal al-hadith concerning the reliability or lack thereof of transmitters were
not applicable in such situations. The point made in the statements quoted
from ‘Alj, Ibn ‘Abbas, and Muhammad al-Bagir about potentially conflicting
inheritance shares—that there are no mathematical paradoxes in the reli-
gion of God?*'—also applies here:

i e 58T e I8y G20, 3 wdad Fle a5 gal 01 3
He who counted the sand grains of the desert surely knows that the
number of shares does not exceed six.

249 Various passages in the Qur’an (e.g., 4:82, 6:50) recognize the common sense as valid. In
the specific case of restitution, there seems to have been an early suggestion that the rules
of restitution were administrative ordinances issued by the Prophet himself with no need
for divine revelation (see for instance, Saffar al-Qummi [attr.], Basa’ir al-darajat, 381 [see
also 379-80], where a report ascribes the idea to Muhammad al-Bagqir; see also a partially
similar idea, regarding the administration of the penal code in general, attributed to the
Mu‘tazili theologian Abii Hashim al-Jubba’i in Tasi, Ghayba, 94). Should such ordinances, and
not direct divine revelation, have been the origin of the Islamic law of restitution, one would
expect even more strongly a pattern of restitution understandable to the common sense of
the time.

250 Kulayni, Kafi, 2:222.

251 Kulayni, Kafi, 7:79.
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CHAPTER 4
A Selection of Legal Responses

As noted in the preceding chapters, there is an extremely large number
of statements quoted from Ja‘far al-Sadiq in Muslim works of various
provenance. Multivolume collections have been assembled and published
out of this material. According to one report,! the people who transmitted
from him compiled four hundred books, including monographs on specific
chapters of the law as well as notebooks: usil or ajza’ of hadith. They also
supplied the original material for later Shi‘l hadith collections such as Kitab
al-Kaft and Tahdhib al-ahkam. A few of the original books and notebooks
have survived and been published; others have been reconstructed from
later collections and published in recent years, with more to come.

In the following pages, 1 present a small selection of this material,
together with English translations. The emphasis is on texts that illustrate
Ja‘far al-Sadiq’s style of legal interpretation and argumentation, which was
a continuation of that of his father, Muhammad al-Bagqir. To retain histor-
ical order and provide context, therefore, a few samples from Muham-
mad al-Baqir precede the selections from Ja‘far, again with emphasis on
reports that highlight the style of Muhammad al-Baqir’s interpretation and
argumentation.?

1 Ja‘far b. al-Hasan al-Hilli, Mu‘tabar, 1:26; Shahid al-Awwal, Dhikra al-Shi‘a, 1:59; Husayn
b. ‘Abd al-Samad al-‘Amili, Wusiil al-akhyar, 60; cf. Ibn Shahrashib, Ma‘alim al-‘ulama’, 13,
where the figure of four hundred is mentioned as the number of the notebooks produced
by transmitters from all the Imams, the majority of the notebooks understandably by the
disciples of Ja‘far al-Sadiq.

2 In both sections, the texts are arranged in the order in which their subject matters are
addressed in traditional Islamic law books.

303
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I. Samples of Imam Muhammad al-Baqir’s Responses to
Legal Questions

1
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[Zurara:] I said to Abu Ja‘far, “A man had some dirhams for some
months and then converted them to dinars, and then a year passed
from the day he had them as dirhams—does he pay zakat on them?”
He said, “No.” Then he said, “What if a man were to give you one
hundred camels and take two hundred cattle from you? [The cattle]
remained with him for some months and [the camels] remained with
you for some months, but then his camels died in your possession and
your cattle died in his possession. Would you both have to pay zakat
on them?” I said, “No!” He said, “The same applies to gold and silver”
Then he said, “If you convert wheat or barley and turn it into gold
or silver, then you owe nothing on it unless that same gold or silver

returns to you. If it returns to you, you owe zakat because then you
were in possession of it for one year”

2
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3 Ibn Babawayh, Tlal al-shard’i‘, 2:62.
4 Kulayni, Kafi, 3:519.
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[Sadir al-Sayrafi:] I said to Abi Ja‘far, “What is your position on a man
who had some money that he took and buried somewhere, and when
a year had passed, he went to retrieve it and dug in the location in
which he thought the money was buried but could not find it. Then
three years passed. Then he dug up all the nearby locations and found
it. How does he pay zakat on it?” He said, “He pays zakat on it in the
amount due for one year, because it was inaccessible to him [for the
intervening two years], even if he was the one who locked it away.”

3
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[Zurara:] I said to Abii Ja‘far, “A man had 200 dirhams minus one [that
is, 199 dirhams] for eleven months. He then earned one dirham in
the twelfth month and so had a full 200 dirhams. Does he have to pay
zakat on it?” He said, “No! Not until a year elapses while he has 200
dirhams. If he has 150 dirhams and then earns 50 dirhams one month
later, he owes no zakat until a year elapses on the 200.” [ said, “What
if he had 200 dirhams minus one, and after some days but before the
month ends, he earns one dirham, then a year elapses on the [199]
dirhams in addition to the one dirham—does he owe zakat?” He said,
“Yes! But if a year does not elapse on the sum total of them, he owes
nothing on it.”

4
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5 Kulayni, Kafi, 3:525.

6 This is how the name appears in the printed version of the source (Tusi, Tahdhib, 7:382),
but it is “Burayd” in Hurr al-‘Amili, Wasa’il al-Shi‘a, 20:278, on the basis of a manuscript of
Tahdhib. Corruption of one of these two names into the other in Arabic script is very easy and
common. The Imam, however, addressed the transmitter in the conversation as “Abu Khalid.”
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[Yazid al-Kunasi:] I said to Abu Ja‘far, “When is it permissible for a
father to betroth his daughter to another without consulting her?” He
said, “When she reaches the age of nine. If he betroths her before she
reaches the age of nine, she has the option of annulling the marriage
when she turns nine.” I said, “What if her father betroths her before
she reaches nine years of age and she learns of this, remains silent,
and does not object; is it [that is, the betrothal] effective for her?” He
said, “Her consent on behalf of herself, her refusal, and her discontent

7

That was, as said earlier, the default kunya for individuals whose name was Yazid, indicating

that the name here is in fact Yazid, not Burayd.
Tasi, Tahdhib, 7:383.
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on behalf of herself are not effective until she completes her ninth
year. Once she reaches the age of nine, she may speak on her own
behalf with respect to her consent or refusal, and it [that is, her deci-
sion] is then effective for her even if she has not reached womanhood.”
[ said, “Can hadd punishments be applied to her and can she be liable
for committing [hadd crimes] when she is at that stage [of minority],
that is, when she is [at least] nine years old but has not reached wom-
anhood by menstruating?” He said, “Yes! If she begins her marital life
with her husband at nine, she can no longer be considered an orphan;
she is given possession of her wealth, and the full hadd punishments
can be imposed against her and on her behalf” I said, “Is the boy
treated the same as a girl in that respect?” He said, “O Abu Khalid! If
a boy is married off by his father and he has not attained [manhood],
he has a choice once he attains manhood or reaches the age of fifteen
or if he starts growing hair on his face or pubic region before then.” I
said, “What if his wife cohabits with him before he attains [manhood],
and he remains with her for as long as God wills, but when he attains
[manhood] he comes to hate her and refuses her?” He said, “If his
father is the one who betrothed him and he [the boy] cohabits with
his wife, takes pleasure in her, and resides with her for a year, then he
has no option to annul [what has become a marriage] when he attains
[manhood]. He should not renounce what his father did, and it is not
lawful for him to do so.” I said, “What if his father betroths him and
he [the boy] cohabits with her before attaining [manhood]; are hadd
punishments to be imposed on him at that stage?” He said, “Not the
full hadd punishments that apply to men. Instead, he is to be flogged
for all prescribed offenses according to his age. This is to be imposed
on him on a proportional basis at the age of fifteen. God’s punishments
for His creation cannot be canceled and the rights of Muslims against
one another are not annulled.” I said to him, “May I be made your ran-
som! If he divorces her at that stage, before attaining [manhood], is
his divorce effective?” He said, “If he has touched her in the vagina,
divorcing her is effective for both of them. If he has not touched her
in the vagina, and he has not taken pleasure in her nor has she taken
pleasure in him, she is separated from him and returned to her family.
He cannot see her nor can she go near him until he attains [manhood].
He is then told: ‘You have divorced your wife so-and-so.’ If he acknowl-
edges this and approves of the divorce, the divorce is effective.”
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urara:] [ asked Abu Ja‘far about a slave who marries without the

permission of his master. He said, “The matter is for his master to
decide. If he wishes he can approve it, and if he wishes he can separate

th
Ib

em.” | said, “May God put you on the right path! Hakam b. ‘Utayba,’
rahim al-Nakha,'® and their companions say that the marriage is

invalid from the start!* and the approval of the master does not make

it

permissible for him.” Abu Ja‘far said, “He did not disobey God but

rather disobeyed his master. So if he [the master] approves it, it is per-
missible for him.”
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[Muhammad b. Muslim:] Abt Ja‘far said, “For the People of the Book
and all those who are protected, if one of the spouses becomes Mus-
lim, their marriage stands. [Should the wife be the one who becomes
Muslim,] he may not remove her from the land of Islam to someplace
else. Nor may he spend the night with her, but he may visit her during
the day.”*3

10
11

12
13
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Kulayni, Kafi, 5:478.

Hakam b. ‘Utayba al-Kindi (d. 115), a Kiifan jurist and hadith transmitter. He was a student of
Ibrahim al-Nakha‘l and Muhammad al-Bagqir.

Ibrahim b. Yazid al-Nakha‘, an eminent jurist of Kafa (d. 96), as mentioned earlier.

This may refer to an earlier opinion from the two, as the opinion quoted from them in Ibn Abi
Shayba, Musannaf, 6:31, agrees with Muhammad al-Baqir’s position as stated here.

Kulayni, Kafi, 5:358.

The view is quoted in two reports from ‘All in Ibn Ab1 Shayba, Musannaf, 6:464. It is also
attributed to him in Jahiz, ‘Uthmaniyya, 90; Mufid, al-Masa@’il al-Saghaniyya, 65-66; Mufid,
al-Fusul al-mukhtadra, 1:162-68. See also the following report in Tusi, Tahdhib, 2:199:
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[Abl Basir:] I asked Abii Ja‘far about a man who marries four women
with one contract (or [the narrator] said in one setting), each with a
different dower. He said, “That is permissible for him and for them.” I
said, “What is your position on [a case in which] he [the man] goes to
another land and divorces one of the four, and a group of people from
that land witness the divorce but do not know the woman. He then
marries a woman from the people of that land after the waiting period
of the divorced one has concluded. He then dies after cohabiting with
her [the new wife]. How is his inheritance divided?” He said, “Ifhe has a
child, the last woman he married from the people of that land receives
one fourth of one eighth of what he leaves behind. If the identity and
lineage of the woman who was divorced is known, she does not get
any inheritance and she does not have a waiting period [for the death
of her former husband]. The three other wives share three fourths of
one eighth of what he left behind, and they have [to observe] a waiting
period. If the identity of the woman who was divorced is unknown,

the four women share between themselves three fourths of one eight
of what he left behind, and they all have [to observe] a waiting period.”

Regarding a Jew, Christian, or Magian whose wife becomes Muslim but he does not,
he said, “Their marriage stands and they are not separated, and he is not allowed to
take her out of the abode of Islam.”

14  Kulayni, Kafi, 7:131.
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[Zurara:] Abi Ja‘far said, “Any divorce not performed according to the
Sunna or an 9dda divorce is invalid.” I said to Abu Ja‘far, “Explain to
me the proper divorce according to the Sunna and the ‘idda divorce.”
He said, “As for the divorce according to the Sunna, if a man wishes to
divorce his wife he must wait until she starts and finishes a menstrual
period. Once she concludes her period, he divorces her once without
having intercourse with her, and two individuals bear witness to it. He
then leaves her until she has undergone two menstrual cycles, so her
waiting period is fulfilled by three cycles of menstruation while she is
separated from him. He then becomes like a suitor among others; if
she wishes she can marry him, and if she wishes not to, she need not.
He is responsible for her maintenance and housing for the duration of

her waiting period, and they inherit from one another until the wait-
ing period has concluded.” He said, “As for the ‘idda divorce, God, the

15  Kulayni, Kafi, 6:65.
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Mighty and Majestic, said, ‘Divorce them for [the term of] their wait-
ing period and keep count of the waiting period.*® If a man among you
wishes to divorce his wife with an Gdda divorce, he should wait until
she menstruates and concludes her menstruation, and then divorce
her without having intercourse with her, with two upright individuals
bearing witness. He may take her back on that same day if he wishes,
or a few days later before she menstruates [again], and he has wit-
nesses for taking her back. He has intercourse with her and remains
with her until she menstruates. When she menstruates and concludes
her menses, he then divorces her another time without having inter-
course, and that is borne witness to. He then takes her back when he
wishes before she menstruates, with witnesses, has intercourse with
her, and remains with her until she menstruates for a third time. Once
she concludes her third menstrual cycle he divorces her for the third
time, without intercourse, and that is borne witness to. If he does so,
she is separated from him and she is not lawful for him until she has
married another man.” It was said to him, “What if she is one of those
who do not menstruate?” He said, “She is like this one [that is, the
woman in the first type of divorce]. She will be divorced according to
the Sunna.”
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[Burayd al-‘Ijli:] I asked Abii Ja‘far about a man who was obligated
to manumit a slave but died before [doing so], so his son went and
purchased a man out of his own wealth and manumitted him on his
father’s behalf. The manumitted individual then attained some wealth
and died, leaving it behind. Who receives his inheritance? He said,
“If the slave that the father was to manumit was [to be manumitted]
because of a vow, as an act of gratitude [to God], or because of some-
thing obligatory for him [the owner], the manumitted individual is
a sa’iba [that is, a freed slave who no longer has any bond with the
former master], and no one [from the former owner’s family] has a
right to [his inheritance].” He said, “If, before dying, he [the manumit-
ted individual] became a client of a Muslim who assumed liability for
his offenses and [other financial] liabilities, he [the latter] became his
patron and his heir if he [the former] has no relative who inherits from
him.” He said, “If he [the manumitted individual] did not become the
client of anyone before dying, then his inheritance goes to the leader
of the Muslims if he has no relative among the Muslims to inherit him.”
He said, “If his father was going to free a slave voluntarily and ordered
him [his son] to manumit an individual on his behalf, the right of suc-
cession to the inheritance of the manumitted individual becomes the
inheritance of all male children of the deceased [father].” He said,
“The one who purchased him and manumitted him according to his
father’s orders is treated as one of the heirs if the manumitted indi-
vidual lacks free Muslim relatives to inherit him.” He said, “If his son
who purchased the slave out of his own wealth and manumitted him
on behalf of his father after his father died did so voluntarily without
an order from his father, the [manumitted slave’s] inheritance goes to
the one who purchased him with his wealth and manumitted him on
his father’s behalf if the manumitted individual does not have an heir
among his relatives.”
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17  Kulayni, Kafi, 7:171.
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[Humran b. A‘yan:] [ asked Abt Ja‘far about a girl who has not reached
maturity, [a girl] of seven years [who is found] with a man and a
woman. The man claims that she is his slave, and the woman claims
that she is her daughter. He said, ““Alil rendered a judgment on this
matter” I said, “What was his judgment on it?” He said, “He used to say,
‘All people are free except for one who admits to being a slave and is
mature and one who, whether male or female, [is claimed by] some-
one who produces evidence attesting to the person’s being a slave;
the person will be given to him and will be his slave.” I said, “What is
your position?” He said, “I believe that the one who claims she is his
slave should be asked to produce evidence in support of his claim. If
he produces witnesses who testify that she is a slave of his and they do
not know him to have sold or gifted her, the girl is given to him, unless
the woman brings forth someone to witness that the girl is her daugh-
ter and is free like her; then she is given to her and removed from
the possession of the man.” I said, “What if the man does not produce
witnesses that she is his slave?” He said, “She is removed from his pos-
session. If the woman produces evidence that she is her daughter, she
is given to her. If the man does not produce evidence in support of his
claim, and the woman does not produce evidence in support of her
claim, the girl will be free to go wherever she pleases.”
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[Tirbal b. Raja’ al-Kif1:] Abtu Ja‘far was asked about a man who had
a slave girl. The polytheists attacked him and took her from him.
When the Muslims attacked them, they took her from them as part
of the booty. He said, “If she was part of the booty and evidence
is produced that the polytheists attacked and took her from him,
she will be returned to him. If she was purchased and taken from
the booty and afterwards he finds her, she will be returned to him
entirely?® and the person who purchased her is given her value from
the entirety of the booty.” It was said to him, “What if he does not
find her until after the people have parted ways and distributed all
the booty?” He said, “If he produces evidence, he will take her from
the person who has her in his possession, and if that person has evi-
dence [of purchase], he is to appeal to the commander of the army
for [compensation of] her value.”
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Tusi, Tahdhib, 6:160-61.

That is, the tax of one-fifth that is usually deducted from the booty of war will not be applied

in this case. See al-Mawsti‘a al-fighiyya [Kuwait], 4:160, 31:305-6.
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[Zurara:] I asked Abu Ja‘far about a man who committed homicide
and was taken to the governor. A group of people came and testified
against him that he had killed [the victim] intentionally. The governor
turned the Kkiller over to the kin of the victim so that they could retal-
iate. But before they left, a man came to them and confessed in front
of the governor that he had killed their companion intentionally and
that the man against whom the witnesses testified was innocent of
killing your companion, such-and-such. [The second man told them,]
“Do not kill him [the first suspect] and take me instead on account of
his [the victim’s] blood.” Abii Ja‘far said, “If the kin of the victim wish
to put to death the person who confessed his guilt, they may have him
put to death and have no recourse against the other man [the first sus-
pect]. The heirs of the person who confessed have no recourse against
the heirs of the person who was testified against. If they [the victim’s
kin instead] wish to have the person who was testified against put to
death, they may do so and have no recourse against the person who
confessed, and the person who confessed must give the kin of the per-
son who was testified against half of the blood-money”” I said, “What
is your position on [a case in which] they [the victim’s kin] wish to
have both of them put to death” He said, “They may do so. They must
pay half of the blood money only to the kin of the person who was
testified against and not the other, and then they may have both put
to death.” I said, “What if they want to accept the blood-money?” He
said, “The [obligation to pay the] blood-money is split in half between
the two, because one confessed and the other was testified against.”
[ said, “How is it that you grant the kin of the person who was testi-
fied against half of the blood-money from the person who confessed
when the former is killed, but you do not grant the kin of the person
who confessed anything from the kin of the person who was testified
against but was not killed?” He said, “This is because the person who
was testified against is not like the one who confessed. The person
who was testified against did not confess and he did not exonerate
the other, whereas the second man confessed and exonerated the first.
Thus, the person who confessed and exonerated the other has a duty

21

Kulayni, Kafi, 7:092, with minor corrections on the basis of a slightly different version of the

text as recorded in Tusi, Tahdhib, 10:172-73.
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that does not apply to the one who was testified against and who did
not confess and thereby exonerate the other”
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[Habib al-Sijistani:] [ asked Abii Ja‘far about a man who amputates the
right hands of two men. He said, “His right hand is to be amputated for
the right hand of the first person whose hand he amputated, and his
left hand is to be amputated for the man whose right hand he cut last.
This is because he cut the hand of the last man while his [own] right
hand was due for amputation as retaliation for the first man.” [ said,
“’All used to cut the right hand and the left foot.” He said, “He used
to do so where the rights of God were concerned. As for the rights of
Muslims, their right of retaliation is applied as a hand for a hand if
the amputator has a hand, and as a foot for a hand if the amputator
does not have a hand.” I said to him, “Can he be required to pay the
blood-money and his foot be left alone?” He said, “The blood-money is
owed if the person who amputates the hand of a man has no hands or

feet. Then the blood-money is owed because he does not have a limb
that can be retaliated against.”
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[Hakam b. ‘Utayba:] I said to Abii Ja‘far, “May God put you on the right
path! Some people have thirty-two teeth in their mouths, and some
have twenty-eight teeth. How is the restitution for teeth divided?” He
said, “By nature, it is twenty-eight teeth: twelve teeth in the front, and
sixteen teeth in the back. The restitution is divided according to this.
The restitution for each tooth in the front, if it is knocked out, is 500
dirhams, so the total restitution is 6,000 dirhams. For each tooth in
the back, if it is knocked out, the restitution is 250 dirhams; they are
sixteen teeth in all, so the total restitution is 4,000 dirhams. The total
restitution for all of the front and back teeth is 10,000 dirhams. The
restitution is established on this basis, so there is no restitution for

what is in excess of twenty-eight teeth and no restitution for anything
less.?* This is what we find in the book of ‘Al1.” I said, “Before, restitution

23

Kulayni, Kaft, 7:329-30.

24
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This means that one has to pay, for instance, 9,750 dirhams for the restitution of knocking
out all the teeth in someone’s mouth, if one tooth at the back was missing from the beginning.
So 250 dirhams will be deducted from the sum total of 10,000 dirhams, the value of restitu-
tion for all teeth, as there is no restitution payable for the missing tooth.
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was paid with camels, cattle, and sheep.” He said, “That was the case
in the deserts before Islam. When Islam appeared and coined money
became widespread among the people, the Commander of the Faithful
[‘Ali] divided the blood-money on the basis of coined money.” I said
to him, “What is your position on what desert-dwellers today have to
pay for restitution, camels or coined money?” He said, “Camels today
are like coined money, and even preferred over coined money for pur-
poses of restitution. They used to pay 100 camels as the blood-money
for an accidental death, and each camel was valued at 100 dirhams, so
itwas 10,000 dirhams.” I said to him, “What age should the 100 camels
be?” He said, “Camels that have lived one year, all of them male.”

[ questioned him [about restitution] with respect to fingers and
toes, “Is restitution due when there are more or fewer than ten fin-
gers?” He said to me, “Oh Hakam! The natural form according to which
the restitution was divided was based on ten fingers between both
hands, and there is no restitution if there are more or fewer; and ten
toes between the two feet, and there is no restitution if there are more
or fewer.?® 1,000 dirhams [are due] for each finger, and one thousand
dirhams [are due] for each toe. One-third of the restitution of anything
healthy [is due] for what is paralyzed.”
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25  Asexplained in the previous footnote about a missing tooth.
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[Muhammad b. Muslim:] I said to Abu Ja‘far, “What is your position
regarding a woman who dies and leaves behind her husband, half sib-
lings through her mother, and half brothers and sisters through her
father?” He said, “The husband receives one-half, as three shares; the
half siblings through her mother receive one-third, as two shares, with
equal amounts to males and females; and a share remains for the half
brothers and sisters through the father, with males getting the share
of two females. That is because the shares do not change, the hus-
band does not receive less than half, and the half siblings through the
mother do not receive less than their third. Because God, the Mighty
and Majestic, says, ‘If they are more than that, they share a third,?” and
if there is one, he gets one sixth. God’s saying, ‘If a man or a woman
who is inherited has left neither ascendants nor descendants but has
left a brother or a sister, to each of them goes one sixth,* refers to
brothers and sisters through the mother only. At the end of the Siira
of Women, He says: ‘They seek your legal verdict. Say, “God gives a
ruling regarding those who leave no ascendants or descendants. If
a man dies with no children and has a sister [meaning a full sister
through both the mother and the father or a half-sister through the
father], she receives half of what is left behind. And he inherits her
[estate, that is, all her wealth] if she has no children. And if there are
[both] brothers and sisters, males receive the share of two females.”’?’
They are the ones whose [inheritance] can increase and decrease.” He
said, “If a woman leaves behind her husband, two half-sisters through
her mother, and two half-sisters through her father, one-half goes to
the husband, as three shares; one-third goes to the two half-sisters
through the mother, as two shares; and one-sixth remains for the two
half-sisters through the father, as one share. If there is only one sister,
then [the remainder] goes to her because the two sisters through the
father do not get more than what remains; and if it was a half-brother
through the father, he would not get more than what remains.”

26
27

28
29
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Kulayni, Kafi, 7:103 (see also 7:101-2 where a variant of this report is attributed to Ja‘far
al-Sadiq).

Qur’an 4:12.

Qurian 4:12.

Qur’an 4:176.
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[Bukayr b. A‘yan:] A man came to Abu Ja‘far and asked him about a
woman who left behind a husband, half-brothers through her mother,
and a half-sister through her father. He said, “Half goes to the husband
as three shares, a third goes to the half-brothers through the mother as
two shares, and a sixth goes to the half-sister through the father as one
share.” The man said to him, “But the system of inheritance of Zayd [b.
Thabit] and that of the majority [proto-Sunnis] and the judges is differ-

ent from that, O Abi Ja‘far! They say, ‘The half-sister through the father
receives three shares; it [that is, the total number of inheritance shares]

moves from six and goes up to eight.” Abi Ja‘far said, “Why do they say
that?” He said, “Because God, the Praised and Exalted, says: ‘And if he

has a sister; she receives half of what he leaves behind.”*' Abu Ja‘far

30  Kulayni, Kafi, 7:102-3.
31 Quran4:176.
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said, “What if the sister is a brother?” He said, “He gets only one-sixth.”
Ab1 Ja*far said, “Why did you reduce [the share of] the brother if you
claim one-half for the sister on the basis that God designated one-half
for her, since God designated the full amount for the brother, and the
full amount is greater than half? Because He said [about the sister], ‘She
receives half, and about the brother He said, ‘He inherits her (meaning
all of her wealth) if she does not have a child.” So according to some of
your inheritance rules you give nothing to the one for whom God des-
ignated the full amount, and you give everything to the one for whom
God designated half?” The man said to him, “Why is the sister given half
when the male would not be given anything if she were male?” He [the
Imam)] said, “Regarding [a decedent’s] mother;, husband, half-brothers
through the mother, and half-sister through the father, they [the other
jurists] give the husband half, the mother one-sixth, the half-brothers
through the mother one-third, and the half-sister through the father
half. They thus make it nine shares when it is six, so it is raised to nine.”
[The man] said, “That is [indeed] what they say.” [The Imam] said, “And if
the sister were a male, half-brother through the father, they say, ‘He gets
nothing.” The man said to Abi Ja‘far, “And what is your position, may I
be made your ransom?” He said, “Full brothers through the mother and
the father, half-brothers through the mother, and half-brothers through
the father get nothing when the mother is there.”

17
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[Bukayr b. A‘yan:] A man asked Abu Ja‘far about [the inheritance
shares of] two sisters and a husband. He said, “Half and half” The
man said, “May God put you on the right path! God designated more
than that for the two sisters! They get two thirds.” He [Abi Ja‘far]
said, “What is your position about a brother and a husband?” He said,
“Half and half” He [Abii Ja‘far] said, “Did God not designate the entire

wealth for him [the brother] by saying: ‘He inherits her [estate] if she
does not have a child’?”#?

32 Kulayni, Kafi, 7:103.
33  Quran4:176.
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[Bukayrb.A‘yan:] l asked Abui Ja‘faraboutaboy and a girl whose guard-
ians betrothed them to each other before they had reached maturity.
He said, “The marriage is permissible, and when each matures, each
has the option [of annulling it]. If they die before attaining maturity,
there is no inheritance between them nor a dower, unless they mature
and consent [to the marriage].” I said, “What if one of them reaches
maturity before the other?” He said, “It [the marriage] is permissible
for him if he consents.” I said, “What if the man becomes mature before
the girl and consents to the marriage, but then dies before the girl
matures, does she inherit from him?” He said, “Yes! Her inheritance
from him is set aside until she matures, at which point she swears by
God that she sought the inheritance only because of her consent to the
marriage. The inheritance is then given to her along with half of the
dower.” I said, “What if the girl dies and she has not reached maturity;
does her mature husband inherit from her?” He said, “No! Because
she would have had the option [of annulling the marriage] had she
reached maturity.” [ said, “What if it was her father who married her
off before she reached maturity?” He said, “Her father’s marriage for

her has legal effect and the boy’s father’s marriage for the boy has
legal effect for the boy, and the dower to the girl is owed by the father”

34 Kulayni, Kafi, 7:113.
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[Malik b. A‘yan:] I asked Abti Ja‘far about a Christian man who died leav-
ing a Muslim nephew through his brother, a Muslim nephew through
his sister, and a Christian wife and children. He said, “My position is
that the Muslim nephew through the brother is given two-thirds of
what he left behind and the nephew through the sister gets one-third
of what he left behind, if he did not have young children. If he had
young children, the heirs should use the inheritance they receive from
the children’s father to pay for the maintenance of the young children
until they reach maturity.” It was said to him, “How are they paid the
maintenance?” He said, “The heir of the two-thirds pays for two-thirds
of the maintenance, and the heir of the one-third pays for one-third of
the maintenance. Once they mature, the maintenance ceases.” It was
said to him, “What if the children convert to Islam when they have
not yet reached the age of maturity?” He said, “What their father left
behind is given to the imam until they mature. If they remain Muslim,
the imam gives them their inheritance. If they do not remain Mus-
lim when they reach maturity, the imam pays the inheritance to the
Muslim nephew through his [the decedent’s] brother and the Muslim
nephew through his sister. The nephew through his brother receives
two-thirds of what he [the decedent] left behind and the nephew
through the sister receives one-third of what he left behind.”

35  Kulyani, Kafi, 7:143-44.
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[Abl Basir:] I asked Abu Ja‘far about a Muslim man who died leav-
ing a Christian mother and a Muslim wife and children. He said, “If
his mother becomes Muslim before his estate is divided, she will be
given one-sixth.” I said, “If he does not have a wife or children, nor a
Muslim heir from those [categories] that have been assigned a share
of the inheritance in the Qur’an, and his mother is Christian and he
has Christian relatives who would have a share of the inheritance
assigned to them in the Qur’an if they were Muslim, to whom does his
inheritance go?” He said, “If his mother becomes Muslim, she gets the
entire inheritance. If his mother does not become Muslim, but some of
the relatives to whom a share has been assigned in the Qur’an become

Muslim, they receive the inheritance. If none of his relatives becomes
Muslim, his inheritance goes to the imam.”

II. Samples of Imam Ja‘far al-Sadiq’s Responses to Legal Questions
On Ritual Purity

1
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[‘Abd al-A‘la, client of Al Sam:] I said to Abu ‘Abd Allah, “I tripped and

my nail became detached, so I put balm on my toe. How should I per-
form ablution?” He said, “This and similar cases are known by the

36  Kulayni, Kafi, 7:144.
37  Kulayni, Kafi, 1:33. This report was also cited in Chapter 2 as an example of the Imam’s argu-
mentation using a Quranic text.
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Book of God: ‘He did not place any difficulty upon you in religion.®
Wipe over it”
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Qur’an 22:78.

In the edition of the source (Kulayn1’'s Kafi) used in this study, the name of Fatima bt. Abi
Hubaysh, the subject of the next story, appears here, clearly taken from a few lines later in the
text. This is an obvious error, as the text explicitly makes a distinction between the two cases
a few lines below:

Tl 4l Lo iy ok 51 ) J gty peans L

Did you not hear the Messenger of God order this woman to do something differ-

ently from what he ordered the other woman to do?
Some Sunni transmitters, too, confused the two stories (see the reports in Bayhaqi, Sunan,
1:507-18, 521). The hadith of Umm Salama mentioned in this text does not name the woman
(Abu Dawid, Sunan, nos. 274, 275, 278 and other sources cited in the editor’s footnote there
at 1:196-97 [of Beirut, 1996 edition]), except in a report by Hakam b. ‘Utayba from Muham-
mad al-Baqir, where she is named as Sawda [bt. Zam‘a, the second wife of the Prophet] (Abu
Dawiid, no. 281; Bayhaqi, 1:496; cf. 1:519-20, where she is said to have been Sahla bt. Suhayl
[b. ‘Amr al-‘Amiriyya], and 1:523, where she is identified as Fatima bt. Qays [al-Fihriyya]).
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Bukhari, Sahih, nos. 228, 320, 335; Muslim, Sahih, no. 333; Abi Dawd, Sunan, nos. 286, 299-
300; and many other sources listed in the editors’ footnote in Ahmad b. Hanbal, Musnad,
42:400-404.

Sunni reports attribute this to the third case, that of Bint Jahsh. See Bayhaqi, Sunan, 1:486-87.
This specification, too, is attributed in some Sunni works to the third case. See Bayhaq],
Sunan, 1:486.

In the edition of the source used in this study, this sentence appears as ¢l Jﬁ\ LS,
which sounds like a correction by a later transmitter, copyist, or editor who did not follow the
flow of the argument.
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A sister of Umm Habiba bt. Jahsh, wife of the Prophet. Hamna’s name appears in this story
in Bayhagqi, Sunan, 1:488, 520, 523. However, most other reports attribute the story to her
sister, Umm Habiba (Bayhagqi, 1:489, 490, 513-18, 521). The similarity in written Arabic
between Jahsh, Hubaysh, and Qays, and between Hamna and Habiba, is striking.

2/15/22 9:41 AM



328

Text and Interpretation

O 09 e g B Lapgboy e LB g Ty Lo U5 ooty s L3 LT\
e o BTG p 01 i) 018 el JI6 LS 2 573 colad g o0 g S
Lo Jls B NS I Y6 . oy sl (55 Bl Juisd G5 s 0 ST
lede V58 G ol JI gdl G b gl pull) wdaii) O (3L el 8 05
ade Joss Bgynn Gl B39 g 5L a5 3 3T 0F) e s &6 51 Ol
OF J) @ iyl i coplontnl O) Sl Lad g 095 ol guu Lo 155
bl Jguny I3 30 51 Ol e J15 0} 35l Jar Gy Aa303) uad
Uakad el 3] 6T 83l (£33 2lgalsl 88 (51 — Wy lly ade bl Lo -
W& G oS5 s B T B3Lall (£39 10 9id g Lw delgll o) Jagt o
Y G Caaiiy @nliy el Lede Jalis 13)9 e lad Olize obslg esl 391
Lo ol olaly ol JLBL cdas w0 g) o o) 0 Vs Je Je Lt i
o Az ) L3 3]y 1 — g dlly ade bl Lo — bl gy S5l a2
130 :L}f\ J).Efc«dﬁ J}.uj u'a:..;\ p> 51» :4}5.&5) ‘«MB C)Jf;\ 1309 55J)
B 8 el T pal) oy IS L o o 0l il
O g L 3uolg Al Aty 09 e pal) 089 351 Aplovial)

5,04 agf L;! 1B e A 3258 \gnad OY g sl g

Ab1 ‘Abd Allah was asked about a woman in a state of intermenstrual
bleeding [that is, abnormal vaginal bleeding between periods]* and
the legal practice with respect to its duration. He said, “The Messen-
ger of God (may God’s prayer and peace be upon him and his Family)
established three legal practices for a woman who continues to men-
struate [beyond the normal course of her period]. Through them he
clarified every issue for whoever hears and understands it, such that
he did not leave room for anyone to give a personal opinion regarding
the matter. In one of the legal practices established by him, the men-
struating woman has a set number of days [of menstruation] that she
has calculated without confusion, but now she continues to menstru-
ate afterward and the blood persists, but she knows the normal days
[of her period] and what they amount to. A woman [once] continued

45

Kulayni, Kafi, 3:83-88.

46
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As indicated by the length and elaborateness of the present report, this was a significant
question for Islamic ritual laws at the time, at least in Arabia. Detailed discussions are still
devoted to this topic, and many of them can be found online under the Arabic term s\l
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to menstruate and her blood persisted, so she went to Umm Salama,
who asked the Messenger of God (may God’s prayer and peace be
upon him and his Family) about it. He said, ‘She should abstain from
praying [only] for the duration of her [normal] days of menstruation.
And he said, “This [additional blood] comes from a vein, and she must
perform the full-body ablution and wear cloth pads [to prevent leak-
age] and pray.”

Abt ‘Abd Allah said, “This is the legal practice established by the
Prophet (may God’s prayer and peace be upon him and his Family)
with respect to the woman who knows the duration of her menstrual
period and it does not change for her. Is it not the case that he did not
ask her about her [normal] duration, nor did he say that when she
goes beyond that duration she is in a state of pseudomenstruation?
He set for her [as her period of legal menstruation] the number of
days, whether few or many, determined by what she knew. My father
gave the same advice when he was asked about a woman in a state of
pseudomenstruation. He said, ‘That is an afflicted vein or an intended
harm from the devil. She should abstain from prayer for the duration
of her [normal] menstrual period and then perform the full-body
ablution as well as the minor ablution for each prayer’ He was asked,
‘Even if it flows?’ He said, ‘Even if it flows like a gutter!”” Abu ‘Abd
Allah said, “This is the explanation for the report from the Messenger
of God (may God’s prayer and peace be upon him and his Family), and
it is consistent with it. This is the legal practice for the woman [in a
state of pseudomenstruation] who knows the duration of her [normal
menstrual] period, whether short or long.

“As for a woman who used to menstruate for a certain number of
days but then the period became confused because its duration kept
changing, to the point that she forgot the exact duration and time of
the month [of her menstrual period], her legal practice is different.
Regarding such cases, Fatima, daughter of Abi Hubaysh, went to the
Prophet (may God’s prayer and peace be upon him and his Family)
and said, ‘I continue to menstruate and never enter a state of purity’
The Prophet (may God’s prayer and peace be upon him and his Fam-
ily) said, ‘That is not menstruation. It is a vein. When the menstrua-
tion commences, abstain from prayer, and when it concludes, wash
away the blood and pray.’ [Afterward], she would perform a full-body
ablution for every prayer. She used to sit in her sister’s washtub, and
the yellow from the blood would surface on the top of the water.” Abi
‘Abd Allah said, “Did you not hear the Messenger of God (may God’s
prayer and peace be upon him and his Family) order this woman to do
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something different from what he ordered the other woman to do? Do
you not see that he did not say to her, ‘Abstain from prayer for the dura-
tion of your menstruation, but instead said to her, ‘When the menstru-
ation commences, abstain from prayer, and when it concludes, wash
your body and pray’? This clarifies that this woman was confused as to
the duration [of her menstrual period]; she did not know the number
[of days] or the timing. Did you not hear that she said, ‘1 menstruate
but never enter a state of purity’? My father used to say, ‘She menstru-
ated for seven years. It takes far less time to be in a status of doubt
and confusion. For this reason, she needed to [look for signs such as]
high and low flows and a change of color from black to something else.
Menstrual blood is black and recognizable, and if she knew the dura-
tion [of her menstrual period] she would not need to watch out for
the color of the blood, because it is normally yellow and cloudy, and
it is all counted as part of menstruation [even] if she knew her men-
strual blood to be black or otherwise. This clarifies that either a small
or a large amount of blood during the days of menstruation is all con-
sidered menstrual if the duration [of the period] is known. But if she
does not know the duration and number of days, she needs to watch
out for high and low flows and the color change and then to abstain
from prayer accordingly. I do see the Prophet (may God’s prayer and
peace be upon him and his Family) say, ‘Remain [in a state of presumed
menstruation] for such-and-such a number of days, and for anything
beyond that you are in a state of pseudomenstruation, as he told the
first woman. My father gave the same legal opinion in a similar case
in which a female relative of ours continued to menstruate and asked
my father about it. He said, ‘If you see pouring red blood, abstain from
prayer, and if you are clean of blood, even for just an hour in the day,
perform a full-body ablution and pray.” Abu ‘Abd Allah said, “I see that
my father’s answer in this case is different from his answer to the first
woman who was pseudomenstruating. Do you not see that he said [in
the first case] that the woman should abstain from prayer for the dura-
tion of her menstrual period? This is because [in that case], he based
his answer on the number of days, but in this case, he said that if she
sees intensely red blood she should abstain from prayer. In this case
he ordered her to look for high and low flows of blood and the change
[in its color]. His phrase ‘pouring red’ bears a meaning similar to that
of the saying of the Prophet (may God’s prayer and peace be upon him
and his Family), ‘Menstrual blood is black and recognizable. My father
called it bahrant because of its large quantity and its color. This is the
legal practice set by the Prophet (may God’s prayer and peace be upon
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him and his Family) for a woman who is confused about the duration
[of her menstrual period] to the point that she does not know it. She
knows it only by blood, whether it lasts for a short or a long period.”
He said, “As for the third legal practice, it applies to a woman who
does not have a previously established duration [of her menstrual
period] and has never seen blood before, but who then sees the first
blood, which persists. The legal practice for this person is different
from those for the first or the second. Regarding this issue, a woman
named Hamna, daughter of Jahsh, went to the Messenger of God
(may God’s prayer and peace be upon him and his Family) and said,
‘I have an intense menstrual flow He said to her, ‘Stuff yourself with
cotton.’ She said, ‘It is more intense than that. It is flowing profusely’
He said, ‘Wear cloth pads [to prevent leakage], and for each month,
by God’s knowledge, count six or seven days as the period of your
menstruation. Afterward, perform a full-body ablution once, fast [in
the month of fasting] for the remaining twenty-three or twenty-four
days, perform a full-body ablution for the Fajr (pre-dawn) prayer
once, delay the noon prayer and perform the afternoon prayer ear-
lier with another full-body ablution for the two prayers, and delay
the sunset prayer and pray the evening prayer earlier with another
full-body ablution to cover both prayers.” Abu ‘Abd Allah said, “I see
that he set for this woman a different practice from those that he set
for the first and the second, and that is because the situation of this
woman differs from those of the other two. Is it not the case that if the
duration [of her menstrual period] was less than seven [days], being
five or fewer, he would not say to her, ‘{Count] seven days. Had he
said that, he would have instructed her to miss her prayers for a num-
ber of days while she was in a state of pseudomenstruation and not
one of menstruation. Likewise, if her menstrual period were longer
than seven days with a duration of ten days or more, he would not
instruct her to pray while menstruating. What clarifies this further is
his saying, ‘Count as the period of your menstruation, and this order
can apply only to a woman who wants to bear the responsibility of
what a woman who is menstruating does. Do you not see that he did
not say to the woman who had a certain, known [number of] days [of
menstruation], ‘Count as the period of your menstruation’? What also
clarifies this is his saying, ‘by God’s knowledge, because she actually
had a certain span of time [for her menstruation] —even though all
things fall under the knowledge of God, the Exalted. It is clear that she
never had a [menstrual] period before this. This is the legal practice
for a woman whose bleeding persists from the time she first sees it;
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the maximum duration of her [legal] menstrual period is seven days
and the maximum period of her state of purity is twenty-three days,
until [her menstruation] becomes regular and she moves to that [cat-
egory of regularity].

“All cases of pseudomenstruation fall within these three legal prac-
tices, and no case will not be covered by one of them. If a woman has
a known duration, whether short or long, she bases her practice on
the duration and her natural course; there is no set time period other
than the days [of her normal menstrual period]. If a woman’s period
becomes confused, starting early or being delayed and the color of the
blood changing, her legal practice is based on the high and low flows
and the change [in the blood]. If a woman does not have a previously
determined duration [for her menstrual period] and she menstruates
for the first time, her [legal] menstrual period is set at seven days and
[the duration of] her state of purity is set at twenty-three days. If the
blood persists for months, she acts each month according to how she
was instructed. If the bleeding ceases in less or more than seven days,
she performs a full-body ablution the moment she sees purity and she
prays. She continues in this way until she sees what occurs in the sec-
ond month. If the blood ceases at the same time as it did in the first
month, and this same [pattern] continues for two or three periods, it
becomes known that she has a set duration and a known natural course
that she can base herself on and ignore anything else. From then on,
that legal practice continues until her menstruation stops. The duration
is set when two or three of her successive menstrual cycles have passed,
on the basis of the saying of the Messenger of God (may God’s prayer
and peace be upon him and his Family) to the one who knew her dura-
tion: ‘Abstain from prayer for the duration of your menstrual cycles. We
thus know that he did not consider one menstrual cycle to establish a
practice for her, in which case he would have said, ‘Abstain from prayer
for the duration of your menstrual cycle. Rather, he named a plurality
of menstruations, which means a minimum of two menstrual cycles. If
the duration of a woman'’s period becomes confused, and it increases
or decreases such that there is no limit or blood color she can rely on,
then she bases herself on the high and low flows, and she has no set
practice other than this because of the saying of the Messenger of God
(may God’s prayer and peace be upon him and his Family) ‘When the
menstruation flows high, abstain from praying, and when it flows low,
perform a full-body ablution, as well as his saying ‘Menstrual blood is
black and recognizable. This is like my father’s saying ‘When you see
the pouring red blood. If the situation is not like this, and [the bleeding]
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is continuous and the pseudomenstruation does not cease and the
blood remains the same color and consistent, her legal practice is based
on seven and twenty-three [days], because her situation is like that of

”m

Hamna [daughter of Jahsh] when she said, ‘it is flowing profusely.

On Prayer
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Hisham b. al-Hakam asked Abu ‘Abd Allah, “Tell me on what one may
perform sujid (prostration) and on what one may not?” He replied,
“Sujiid is permitted only on the earth or what grows from it—except
what is eaten or worn.” [Hisham] said to him, “May I be made your
ransom! What is the reason for this?” [Ja‘far al-Sadiq] said, “Because
sujid is submission to God, the Mighty and Majestic, so it ought not to
be done on what is eaten or worn, because the people of this world
are slaves to what they eat and wear, and the prostrator worships God,
the Mighty and Majestic, through his sujiid. During sujid he should
not place his brow on what the people of this world are slaves to,
those who are seduced by its temptations. Sujiid on the earth is more

meritorious because it is more emphatically humble and submissive
toward God, the Mighty and Majestic.”
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47  lbn Babawayh, Faqih, 1:177.
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[Abl Wallad:] I said to Abu “Abd Allah, “I left Kifa on a ship for the Pal-
ace of Ibn Hubayra,** which is at a distance of twenty farsakhs [each
farsakh being about three and a half miles] from Kifa by water. So |
traveled that day, shortening my prayers by half, but at night I realized
[ had to return to Kiifa and did not know whether to pray half or in full
on my return journey. What should I have done?” He said, “If on the day
you left [Kifa] you traveled a barid [roughly, twelve miles], then you
would have had to pray half during your return because you remained
a traveler until you reached your residence. But if you did not travel
a barid, then you must make up in full each prayer you prayed half of
that day before you leave that place, because you did not reach the
distance at which praying half is permitted before coming back. So

you must redo the prayers you prayed half. During your return jour-
ney you must perform prayers in full until you reach your residence.”
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[Sama‘a:] I asked Abu ‘Abd Allah about a per;on who comes to the
mosque and the people have [already] prayed [in congregation];

should he begin with the obligatory prayer or the supererogatory one
[that usually precedes it]?” He said, “If a good amount of time is still left

48  Tasi, Tahdhib, 3:298-99.
49  Atown that lay near Hashimiyya, some eighty miles south of Baghdad.
50  Tasy, Tahdhib, 2:264.
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[before the end of the prayer’s allotted time], there is nothing wrong
with performing the supererogatory prayer before the obligatory one.
But if he fears the [time of the prayer] will pass because of the time
that has [already] elapsed, he should begin with the obligatory prayer,
which is the right of God, and then he may perform whatever super-
erogatory prayers he wishes. It is permitted for a person to pray [the
supererogatory prayer] in the beginning of the time for the obligatory
prayer. The preference for someone praying alone is to begin with
the obligatory prayer when its time commences so that the preferred
part of the [prayer’s] time is devoted to the obligatory prayer. But it is
not impermissible for him to pray the supererogatory prayer [at any
point] from the start of the time until the time is nearly over.”
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[[Ammar b. Musa:] Abu ‘Abd Allah said, “I will sum up for you the
entire issue of inattentiveness [in prayer, leading to uncertainty as to
whether one has performed it in full] in two words: When in doubt,
go with the more likely possibility. When you conclude the prayer,
do [the prayer rak‘as] that you think you probably missed. If you had
completed the prayer in full, [redoing a rak‘a that you were doubtful
about] does no harm. If you remembered that you had omitted some-
thing, what you prayed is the completion of what you omitted.”

On Fasting
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51  Tasi, Tahdhib, 2:943 (see also 2:193; Ibn Babawayh, Fagih, 1:225).
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[Ibn Sinan:] I asked Abiui ‘Abd Allah about a man who travels in the
month of Ramadan with a handmaiden of his: can he engage her
during the day? He said, “Praise be to God! Does he not know about
the sanctity of the month of Ramadan? He has so much time during
the night!” I said, “Is it not the case that he eats, drinks, and prays half
[while traveling]?” He said, “God, the Sublime and Exalted, has indeed
provided a dispensation for the traveler with respect to breaking his
fast and shortening his prayer out of mercy, to ease hardship, illness,
and the difficulties of travel. He did not provide a dispensation for
intercourse with women while traveling during the day in the month
of Ramadan. He obligated him to make up the fast but not to make up
the prayers in full once he completes his trip.” He then said, “Analogies
cannot be drawn from the Sunna. When I travel during the month of
Ramadan, I eat only what helps me survive and I drink just enough to
quench my thirst.”
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[Hasan b. Bassam al-Jammal:] I was with Abl ‘Abd Allah between
Mecca and Medina in the month of Sha‘ban, and he was fasting. We
saw the crescent moon of Ramadan, and he broke his fast. I said,
“May I be made your ransom! Yesterday was part of Sha‘ban and you
were fasting, and today is part of Ramadan and you are breaking your
fast?” He said, “That was a voluntary deed, so we could do what we

wished, but this is an obligation, so we can do only what we have been
commanded.”

52 Kulayni, Kafi, 4:134.
53 Kulayni, Kafi, 4:131.
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[Zayd al-Sa’igh:] [ said to Abti ‘Abd Allah, “I was in one of the towns of
Khurasan, called Bukhara, where 1 saw coins composed of one-third
silver, one-third copper, and one-third lead. They were in circulation
there, and I made them and used them.” Abu ‘Abd Allah said, “There
is nothing wrong with that if they were in circulation there.” I said,
“What is your position if a year passes and the coins remain in my pos-
session, and there is in them [the minimum requisite amount of silver]
that requires me to pay zakat on it; do I pay zakat on it?” He said, “Yes!
[tis your wealth.” I said, “What if | take them to a town where they are
not used, and they remain in my possession until a year has passed;
do I pay zakat on it?” He said, “If you know that you have the amount
of pure silver in the coins that meets the required minimum for zakat,
then pay zakat on the portion of pure silver in them and leave alone
the worthless part” I said, “What if I do not know how much pure
silver is in them, but I generally know that it reaches the minimum
required for zakat to be owed?” He said, “Then smelt it until the silver

becomes pure and the worthless part burns off, and then pay zakat for
one year on the pure silver that remains.”
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54 Kulayni, Kafi, 3:517.
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[Hartn b. Kharija:] I said to Abii ‘Abd Allah, “My brother Yusuf worked
for these people [that is, the caliphal administration], which earned
him a lot of wealth, and he turned that wealth into jewels so he could
avoid paying zakat on it. Does he owe zakat?” He said, “Zakat is not

owed on jewels. What he caused himself to lose out on by depriving
himself of its benefit outweighs what he feared from [paying] zakat.”
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[Sama‘a:] Abi ‘Abd Allah said, “If a person receives zakat, it is like his
own wealth and he can do with it what he pleases. God, the Mighty
and Majestic, assigned an allocation to the poor from the wealth of
the rich, who will not be commended without paying it, and that is
zakat. If it reaches a poor person, it is considered his wealth and he
can do with it whatever he pleases.” [ said, “Can he use it to marry and
to perform the hajj?” He said, “Yes! It is his wealth.” [ said, “Does the
poor person get rewarded for performing the hajj with the money he
received as zakat, like the rich person who [originally] owned it?” He
said, “Yes!”
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55  Kulayni, Kafi, 3:518.
56  Kulayni, Kafi, 3:556.
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[Sama‘a:] I asked Abu ‘Abd Allah whether zakat can be given to some-
one who owns a home and a servant. He said, “Yes! Unless his home is
used for revenue and he receives from its revenue enough money to
suffice him and his family. If the revenue is not enough for his and his

family’s food, clothing, and other basic needs in moderation, it is law-
ful for him to receive zakat. But if the revenue suffices them, then no.”
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[Sama‘a:] [ asked him about a man who has a commodity that remains
with him for a year or two or more than that. He said, “He does not
owe zakat on it until he sells it, unless he received an offer [of pur-
chase] at the price for which he obtained it but he rejected the offer in
the hope of making a profit on it; if he did that, then zakat is owed on
it. But if he did not receive such an offer at the original price paid, he
owes no zakat until he sells it, however long he holds it. But when he
sells it, he owes zakat for one year.”
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57  Kulayni, Kafi, 3:561.
58  Kulayni, Kafi, 3:528.
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[Sama‘a:] I asked him about a man who is owed money by people;
does he owe zakat on it? He said, “He does not owe zakat on it until
he receives it. Once he receives it, he owes zakat. If it remains with the
people for a long time such that years pass by, he still owes no zakat
until he receives it. If he receives it [all at once], he pays zakat on it
for that year. If he receives it little by little, he pays zakat on what he
receives in the order he receives it. If his goods, credit, and wealth
are in his trade, which changes day by day—he takes, gives, sells, and
buys—then it is like an object in his possession, so he owes zakat. He
should not change the situation, if the state of his goods and wealth is
as I described to you, in order to delay the payment of zakat.”
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[Sama‘a:] I asked him about a man managing someone else’s wealth
in a sleeping partnership—does he owe zakat if he puts it to use? He
said, “He must instruct the owners of the wealth to pay zakat on it. If
they say, ‘We do pay zakat on it, then he does not have to do anything
else, and if they order him to pay it, he should do so.” I said, “What is
your position if they say, ‘We do pay zakat on it, but the man knows
that they do not?” He said, “If they say they pay zakdt on it, then he
does not have to do anything else. If they say, ‘We do not pay zakat on

it, then he should not accept the wealth or work with it until they pay
zakat on it.”
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[Zurara:] 1 said to Abu ‘Abd Allah, “A man owes zakat [after holding
property for a year], and his father dies owing a debt. Can the son
fulfill his zakat obligation by paying off his father’s debt, if the son has
a lot of wealth?” He said, “If his father left wealth to him and he then
came to know that his father owed a debt that he had not known of,
the son pays it on his father’s behalf from the entire inheritance, not
from his own zakadt [obligations]. But if the father did not leave any
wealth to him, nothing is more entitled to his zakat than his father’s
debt. If he pays [his zakat] by paying his father’s debt in this situation,
that suffices to cover his obligation.”
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[Zurara:] I said to Abu ‘Abd Allah, “Is anything owed on mules?” He
said, “No!” I said, “Why is it that there is [a tax] on horses but not on
mules?” He said, “Because mules cannot be impregnated whereas
female horses reproduce, and nothing is owed on male horses.” I said,
“What about donkeys?” He said, “Nothing is owed on them.” I said, “Is
anything owed on a horse or a camel that a man uses for riding?” He
said, “No! Nothing is owed on what is foddered. Zakdt is owed on live-

stock that are sent out to graze on common pasture, for the year in
which one acquired them. Nothing is owed for anything else.”

61  Kulayni, Kafi, 3:553.
62  Kulayni, Kafi, 3:530.
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[Muhammad b. Muslim:] I said to Abu ‘Abd Allah, “A man sent the
zakat on his wealth to be distributed, but it got lost. Is he liable for it
until it has been distributed?” He said, “If he found someone [in need]
to pay it to and did not do so, he is liable for it until he pays it. If he did
not find anyone to pay it to and so sent it to those entitled to it, he is
not liable because it is no longer in his possession. Likewise, a trustee
who is entrusted [with distributing something] is liable for what is
given to him if he finds a person to whom the owner has ordered him
to pay it. But if he has not found [such person and the zakat monies
are lost], he is not liable.”
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[Muhammad b. Muslim:] I asked Abii ‘Abd Allah about a man who pur-
chased a commodity and was unable to sell it, and he had paid zakat
on his property before purchasing the commodity. When should he
pay zakat [on the commodity]? He said, “If he abstained from selling
it, hoping to sell it at the price that he paid for it, no zakat is owed on
it. But if he held on to it even after receiving an offer to sell it at that
price, he must pay zakat on it for declining to sell it at the original
price that he paid for it” I [also] asked him about a man who is given

wealth with which to conduct business. He said, “If a year passes, he
pays zakat on it.”

63  Kulayni, Kafi, 3:530.
64  Kulayni, Kafi, 3:528.
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[‘Ubayd b. Zurara:] I said to Abu ‘Abd Allah, “A ShiT man distributed
his zakat to people not entitled to it for a long time—does he have to
redistribute it to people entitled to it if he comes to know them?” He
said, “Yes!” I said, “What if he did not know of people entitled to it,
so he did not distribute it, or did not know that he had to pay it but
later learned of the fact?” He said, “He distributes it to those entitled
to it [to make up] for the time that has passed.” [ said to him, “What
if he did not know people entitled to it, even though he searched and
exerted himself [to find such people], and distributed it to people not

entitled to it, but then later learns of his mistake?” He said, “He does
not have to redistribute it.”
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[‘Ubayd b. Zurara:] I asked Abt ‘Abd Allah about a man who set aside
one thousand dirhams as zakat on his wealth but found nobody to
distribute it to. He then saw a slave on sale to potential buyers, so he
purchased him with those one thousand dirhams that he had set aside
as his zakat and manumitted him. Could he do that?” He said, “Yes!
There is nothing wrong with that.”  said, “When [the slave] was manu-
mitted and became free, he then traded, worked, and amassed wealth,

65  Kulayni, Kafi, 3:546.
66  Kulayni, Kafi, 3:557.
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and then died without any heirs. Who inherits him if he has no heir?”
He said, “He will be inherited by the poor among the believers who are
entitled to zakat, because he was purchased with their wealth.”
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[Abu Basir:] I said to Abu ‘Abd Allah, “An elderly person among our
companions, called ‘Umar, asked [for help] from Isa b. A‘yan when
he was in need. Isa b. A‘yan said to him, ‘I have some zakat with
me, but [ will not give you any of it” ‘Umar said, ‘Why not?’ Isa said,
‘Because | saw you buy meat and dates.” ‘Umar said, ‘I earned a dir-
ham, so I bought meat with two daniqs® and dates with two danigs,
and I saved two danigs for [later] need.” Abti ‘Abd Allah put his hand
on his forehead for a while, then lifted his head and said, “God, the
Sublime and Exalted, considered the wealth of the rich and then con-
sidered the poor. He then made the wealth of the rich enough for the
poor [too]. If it had not been enough for the poor, He would have
increased their wealth. One has to give the poor [not only] what they

eat, drink, and wear [but also what they] marry, pay charity, and per-
form the hajj with.”
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67  Kulayni, Kafi, 3:556.
68 A daniq was a coin valued at one-sixth of a dirham, as in Maqrizi's Shudhtir al-‘uqid.
69  Kulayni, Kafi, 3:560.
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[Abli Basir:] I heard Abt ‘Abd Allah say, “The owner of seven hundred
[dirhams] can receive zakat if he has nothing else.” I said, “But doesn’t
the owner of seven hundred [dirhams] owe zakat?” He said, “His zakat
is charity for his family. He cannot receive zakat unless [he is in a sit-
uation in which] if he depends on the seven hundred [dirhams] and
he will exhaust them in less than a year. Such a person can receive
zakat. But zakadt is not lawful for someone who works and has enough
[wealth] to owe zakat on.”
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[Abtli Basir:] I asked Abii ‘Abd Allah about a man among our colleagues
who has eight hundred dirhams, works as a shoemaker, and has a large
family; can he receive zakat? He said, “Does he earn enough money to
feed his family and have some left over?” I said, “Yes!” He said, “How
much is left over?” I said, “I do not know.” He said, “If the remaining
surplus exceeds half the value of what he spends on food [for his fam-
ily], he cannot receive zakat. But if [the surplus] is [worth] less than
half of his food expenses, he can receive zakat.” I said, “But then he
owes zakat on his wealth?” He said, “Indeed!” I said, “What does he
do?” He said, “He uses it to improve the life of his family in matters of
food, drink, and clothing. If any of it remains, he gives it to someone

besides them. Whatever he receives as zakat, he spends on his family
until they reach [the normal standard of living of] other people.”
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[Isma‘l b. ‘Abd al-Khaliq:] Sa‘id al-A‘raj asked him while I was listen-
ing, “We store oil and butterfat in order to trade them, and sometimes
it remains with us for one or two years. Do we owe zakat on it?” He
said, “If you profit at all from it or are offered for it the equivalent of
what you paid for it, you owe zakat on it. If you hold it back because
you could only sell it at a loss, you do not owe zakat on it until it is

turned into gold or silver. If it is exchanged for gold or silver, pay zakat
on it for the year in which you traded [with it].”

On Hajj
26
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[Burayd b. Mu‘awiya al-°Ijli:] I asked Abt ‘Abd Allah about a man who
left to perform the hajj, bringing with him a camel, cash, and provi-
sions, but who died during the journey. He said, “If he had not per-
formed the hajj before this and he died within the sacred precinct
(haram), he is considered to have performed the Islamic obligation of
the hajj. If he died before entering the state of pilgrim sanctity (ihram)
and had never performed the hajj before this, his camel, provisions,
and cash should be spent on the Islamic obligation of the hajj, and
whatever is left over goes to his heirs.” I said, “What is your position
if his hajj was voluntary and he died during the journey before enter-
ing the state of pilgrim sanctity; to whom belong his camel, cash, and

71 Kulayni, Kafi, 3:529.
72 Tasi, Tahdhib, 5:407.
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what he left behind?” He said, “To his heirs, unless he owes a debt, in
which case that is paid off [first], or he made a bequest, in which case
they must be given to the recipient, and it will be counted toward the
one-third [of his estate that he is entitled to allocate as he wishes].”
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[Abii al-Rabi‘ al-Shami:] Abi ‘Abd Allah was asked about the statement
of God, the Mighty and Majestic, “Pilgrimage to the House [of God] is
a duty upon humankind before God for anyone who can afford a way
to do so.””* He said, “What do the people [that is, the jurists among the
majority] say [about the concept of ability to afford it]?” I said, “[Having]
provisions and a riding camel.” Abii ‘Abd Allah said, “Abi Ja‘far [Muham-
mad al-Baqir] was asked about this. He said, ‘People will perish then!
If someone who has a riding camel and provisions as well as [the min-
imum] required to feed his family and not need people’s help departs
for the hajj and deprives his family of that [minimum)], they [the family]
will perish. It was said to him, ‘What does “a way” mean, then?’ He said,
‘A good amount of wealth such that he can perform the hajj with some of

it and leave some to feed his family. Did God not make zakat obligatory
only for those who own two hundred dirhams?”
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73 Kulayni, Kafi, 4:267.
74  Quran 3:97.
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[Hammad b. ‘Isa:] Aba ‘Abd Allah said, “Whoever enters Mecca for
the hajj of tamattu® during the months of the hajj cannot leave until
he has performed the hajj. If he has a need to go to ‘Asafan, Ta’if, or
Dhat ‘Irg,”® he must leave in a state of pilgrim sanctity and enter Mecca
while performing the talbiya. He thus continues to be in the state of
pilgrim sanctity. So when he returns to Mecca, he returns in a state of
pilgrim sanctity and does not go to the House [of God, the Ka‘ba] until
he goes out with the people to Mina in his state of pilgrim sanctity. If
he wishes, he can go directly to Mina [on his way back from his trip].”
[ said, “What if he is ignorant and leaves for Medina or its like without
being in a state of pilgrim sanctity, and returns during the time of the
hajj, in the hajj months, seeking to perform the hajj—should he enter
in a state of pilgrim sanctity or not?” He said, “If he comes back within
a month [of leaving Mecca], he does not enter in a [new] state of pil-
grim sanctity. But if he enters after the month has passed, he should
enter in a [new] state of pilgrim sanctity.” [ said, “Which of the two
states of pilgrim sanctity and the two lapses in between [count toward
his tamattu ], the first or the second?” He said, “The second one, which
is the ‘umra that he is bound to and the one that will be connected to
his hajj.” I said, “What is the difference between the umra mufrada
and the ‘umra performed with the tamattu® when he enters during
the months of the hajj?” He said, “[ Umra mufrada is when] he enters a
state of pilgrim sanctity for the ‘umra intending [only] the ‘umra, then
exits that state and does not have to offer a sacrifice, and he is not con-
fined to it because he did not intend [to perform] the hajj”

75  Kulayni, Kafi, 4:441-42.
76  These are regions around Mecca, within an approximate distance of 55 to 60 miles from it.
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[Sa‘ld al-Samman:] I used to perform the hajj each year. Then when
the people were afflicted with hardship during a difficult year, my
associates said to me, “If you calculated how much you would spend
on performing the hajj this year and gave it in charity instead, that
would be better” I said to them, “That is your opinion?” They said,
“Yes!” So 1 gave charity that year with what [ would have spent on
the hajj and stayed home. On the night of ‘Arafa, I had a dream, and I
said, “By God, I will never do that again and will not abandon the hajj.”
When I performed the hajj the next year and went to Mina, I saw Abi
‘Abd Allah with the people congregated around him. I went to him and
said, “Tell me about a man”"—and I told him my story and said, “Which
is better, to perform the hajj or to give charity?” He said, “How good it
is to give charity!” three times. I said, “Indeed! So which one of them

is better?” He said, “What prevents one of you from doing both, per-
forming the hajj and giving charity?” I said, “His money is not enough

77  Kulayni, Kafi, 4:257.
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for that and does not reach that goal.” He said, “If he wishes to spend
ten dirhams on something that goes toward the hajj, he can spend five
and give five in charity, or else he can save some of what he spends on
the hajj and spend that in charity; he will be rewarded for that.” [ said,
“If we do this, that will be possible.” He said, “And can he have any-
thing like the hajj?”"—he said this three times. “A worshipper leaves
his house, reaches the Sacred Mosque, and performs the obligatory
circumambulation. He then goes to the Station of Ibrahim and prays
two rak‘as of prayer. He is then approached by an angel, who stands
to his left, and when he finishes, [the angel] pats his shoulder with his
hand and says, ‘O you! You have been forgiven for all that has occurred
in the past, so try to do [your best] from now on.”
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[Mu‘awiya b. ‘Ammar:] I heard Abu ‘Abd Allah say, “A person who
is restricted is different from a person who is prevented. The one
restricted is [like one who is] ill, and the one prevented is [like one
who is] prevented by the polytheists, just as they turned away the
Prophet (may God’s prayer and peace be upon him and his Family)
and his Companions; it was not because of illness. The prevented per-
son is permitted women, but the restricted person is not permitted
women.” | asked him about a man who is restricted but sends a sac-
rificial animal. He said, “He should arrange to meet up with his com-
panions. If it is during the hajj, [he should meet them] at the place
of sacrifice on the day of the sacrifice. When the day of the sacrifice
arrives, he should cut his hair but does not have to shave until he per-
forms the rites. If it is during the ‘umra, he should consider when his
companions will enter Mecca and what time he will meet them. When
that hour arrives, he should cut his hair and nails and exit the state
of pilgrim sanctity. If he falls ill on the road after entering the state of
pilgrim sanctity and wishes to return, he should return to his family
and offer a sacrifice or else remain in that place until he recovers if
it is during the ‘umra. If he recovers, performing the ‘umra becomes
obligatory for him. If he was performing the hajj and returned, or
remained but missed the hajj, he must redo it in the future. Husayn
b. ‘All left [Medina] to perform the umra and fell ill on the road. ‘Ali
heard of this while he was in Medina, so he left to seek him and found
him ill at Suqgya [on the road from Medina to Mecca]. He said, ‘O my
son! What is your pain?’ He said, ‘My head hurts.’ “Ali (peace be upon
him) called for a sacrificial animal, slaughtered it, shaved [Husayn’s]
head, and sent him back to Medina. When he recovered from his pain,
he performed the ‘umra.” I said, “Do you think that when he recovered
from his pain, but before he embarked on the ‘umra, women were per-
missible for him?” He said, “Women would not have been permissible
for him until he had circumambulated the House [of God] and [walked
the distance between] Safa and Marwa.” I said, “So why were women
permitted for the Prophet (may God’s prayer and peace be upon him
and his Family) when he returned from Hudaybiyya, although he had
not circumambulated the House?” He said, “The two cases are not the
same. The Prophet (may God’s prayer and peace be upon him and his
Family) was prevented, whereas Husayn was restricted.”
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On Jihad and Public Administration
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[Hafs b. Ghiyath:] One of my brothers wrote to me asking me to ques-
tion Abii ‘Abd Allah about some issues related to jihad, so I did so and
wrote [the answers] to him. Among the questions that I asked were

[the following]:

“Tell me about an army that attacked enemy territory and obtained
some booty, but before leaving to go back to the abode of Islam was
joined by another army that had not encountered the enemy until
they all left for the abode of Islam; do they [the newly joined army]
share with the former in the booty?” He said, “Yes!”

[I asked] about a brigade on a ship that fought and acquired some
booty, and there were cavalrymen among them; they fought onboard
the ship, so the cavalrymen did not ride their horses. How is the booty
divided among them? He said, “A cavalryman gets two shares and an
infantryman gets one.” I said, “Even if they did not ride and fight on
their horses?” He said, “What would you say if they were in an army

and the infantrymen went forth to fight and acquire some booty; how
would it be divided among them? Would not the cavalrymen get two

79  Kulayni, Kafi, 5:44.
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shares and the infantrymen one, even though the latter were the ones
who acquired the booty without the cavalrymen?”

[ asked, “Can the ruler give extra [booty]?” He said, “He can give
extra before the battle, but after the battle, once the booty has been
acquired, he cannot, because the booty has been won.”
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[Hafs:] One of my brothers wrote to me, asking me to ask Abu ‘Abd
Allah about some issues related to jihad, so I asked him and wrote
[the answers] to the person. Among the questions that I asked was
[the following]:

“Tell me how the jizya [poll tax on non-Muslims] was dropped and
removed from women.” He said, “[It was] because the Messenger of
God (may God’s prayer and peace be upon him and his Family) for-
bade killing women and children in the abode of war, unless they fight.
Even if a woman fights, avoid her as much as you can and do not fear
major harm. Since it is forbidden to fight them in the abode of war,
that applies a fortiori in the abode of Islam. You cannot kill women

if they refuse to pay jizya, and since you cannot Kkill them, jizya does
not apply to them. If the men refuse to pay jizya, they are repudiating

80  Barqi, Mahdsin, 327-28, and with a missing line in Kulayni, Kafi, 5:28-29.
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their covenant [of safety with the Muslims], and [taking] their lives
and fighting them become lawful. That is because it is permissible to
fight men in the territory of polytheism. Likewise, the crippled among
the people of dhimma [that is, protected status by covenant], and the
blind, the elderly, women, and children are not subject to jizya because
they cannot be killed, as the Messenger of God (may God’s prayer and
peace be upon him and his Family) forbade killing the crippled, the
blind, elderly, women, and children in the abode of war. For this rea-
son, they are relieved of the jizya.”
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[Hafs b. Ghiyath:] I heard Abu ‘Abd Allah say, when he was asked
about distributing the treasury, “The people of Islam are the children
of Islam; I consider them equal with respect to their receipts [from

the Muslim treasury], and their merits are between them and God. I
treat them as the children of the same man, none of whom is favored

in

the area of inheritance for his preeminence and righteousness over

another who is weak and lacking.” He said, “This was the practice of
the Prophet (may God’s prayer and peace be upon him and his Fam-
ily) from the beginning. Others said, ‘I prioritize [individuals’] pay-
ments [from the Muslim treasury] according to how God has favored
them in their past records in Islam, since it was by Islam that they
obtained these [financial resources]. He treated everyone according
to the standards of inheritance among relatives: some are closer [to
the deceased] than others and receive a bigger share because of their
closeness to the deceased, because they inherit according to their
relationship. This was how ‘Umar dealt with this matter”

81
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Tasi, Tahdhib, 6:146, with corrections on the basis of a manuscript of the work used by Hurr
al-‘Amili, Wasa’il al-Shi‘a, 15:106.
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[Hafs b. Ghiyath:] Abi ‘Abd Allah said, “A man asked my father about
the wars of the Commander of the Faithful [*All] (peace be upon him).

82
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Tusi, Tahdhib, 6:136-37. A longer version of this report is recorded in ‘Ali b. Ibrahim, Tafsir,
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version quoted in Tahdhib.
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Abi Ja‘far said to him, ‘God sent Muhammad (may God’s prayer and
peace be upon him and his Family) with five swords. Three of them
are unsheathed and will never be sheathed until the burdens of war
are lifted, and the burdens of war are not lifted until the sun rises from
the west: On that day, “believing will do no good to a person who did
not believe beforehand”;®® one of the swords is held back, and one
of the swords is sheathed: it is up to others to unsheath it, but the
judgment about it is up to us. As for the three unsheathed swords, the
first of them is for the Arab polytheists. God, the Exalted, said, “Fight
the polytheists wherever you find them.”s* Nothing can be accepted
from them except being killed or entering Islam. The second sword is
for the non-Muslim people of scripture. God, the Exalted, said, “Fight
those who do not believe in God or the Last Day [among those who
were given the Book, till they pay the jizya]”—to the end of the pas-
sage.® Nothing is accepted from these people beyond payment of jizya
or being killed. The third sword is for the non-Arab polytheists: Turks,
Khazars, and Daylamites. God, the Exalted, said, “Then strike at their
necks until you have subdued them.”®® Nothing can be accepted from
them except being killed or entering Islam, and we cannot marry them
aslongasthey are in enemy territory. As for the sword that is held back,
itis for the rebels and those who have their own interpretation [of the
teachings of Islam]. God, the Exalted, said, “If two groups among the
believers fight, reconcile them, but if one of them aggresses against the
other, fight those who aggress until they return to God’s command.”®”
The practice of the Commander of the Faithful [‘Ali] toward them was
like the practice of the Messenger of God (may God’s prayer and peace
be upon him and his Family) toward the people of Mecca on the day of
the conquest of Mecca. He did not enslave their progeny, and he said,
“Whoever closes his door and drops his weapon or joins the house of
Abt Sufyan—he is safe.” The Commander of the Faithful said the same
thing on the Day of Basra: “Do not enslave their progeny, do not kill
a wounded person, and do not pursue anyone who runs away. Who-
ever closes his door and drops his weapon is safe.” As for the sheathed
sword, it is the sword used for retaliation. God, the Exalted, said, “A life
for a life”—to the end of the passage.®® Unsheathing [this sword] is the
right of the family of the slain, and its judgment is up to us. These are
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Qur’an 6:158.
Qur’an 9:5.
Qur’an 9:29.
Qur’an 47:4.
Qur’an 49:9.
Qur’an 5:45.
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the swords with which God, the Exalted, sent his Prophet (may God'’s
prayer and peace be upon him and his Family). Whoever repudiates
them, or repudiates one of them or an aspect of their practice and
rulings, has disbelieved what God revealed to Muhammad (may God'’s

”m

prayer and peace be upon him and his Family).
35
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[Hafs b. Ghiyath:] I asked Abu ‘Abd Allah whether a prisoner of war
can marry in the abode of war. He said, “I dislike that for him. If he
does it in the land of the Rim [Byzantium], it is not impermissible and

it is a marriage. But in the [lands of the] Turks, the Khazars, and the
Daylamites, it is not permissible for him [to marry].”
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[Hafs b. Ghiyath:] I asked Abt ‘Abd Allah about two parties among the
believers, one rebellious and the other upright, and the upright party
defeats the rebels. He said, “The upright party should not pursue any-
one who runs away, Kill prisoners of war, or finish off their wounded.
This is the case so long as none of the rebels remains and they do not
have a group they can return to [and regroup]. If they have a group

they can return to, then the prisoners can be killed, those who run
away can be pursued, and their wounded can be finished off.”

89  Tusi, Tahdhib, 6:152.
90  Kulayni, Kafi, 5:32-33.
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[Muhammad al-Halabi:] Abt ‘Abd Allah was asked about the sta-
tus of the land of the Sawad [Mesopotamia]. He said, “It belongs to
all Muslims—those existing today, those who will enter Islam after
today, and those who do not yet exist” We said, “[What about] buy-
ing it from [its original, non-Muslim] farmers?” He said, “[Such a
purchase] is not valid, unless a person purchases it from them in
order to turn it over to the Muslims. Then if the government wants
to take it, it may take it.” We said, “And [what happens] if it takes it
from him?” He said, “His principal is to be returned to him, and what-
ever he consumed of the produce from the land to the extent that he
worked [on it] belongs to him.”
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[Muhammad b. Muslim:] I said to Abi “Abd Allah, “What is your posi-
tion on what these people [that is, the caliphal administration] take—
the one-fifth from the land of the non-Muslims and the jizya taken
from the non-Muslim farmers; do they not have a specific legal obli-
gation in this regard?” He said, “They became responsible for what
they agreed to pay, but the imam cannot take more than the jizya. If he
wishes, the imdm can apply it to each individual and take nothing from

91  Tusiy, Tahdhib, 7:147.
92  Kulayni, Kafi, 3:567.
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their wealth, and if he wishes, he can apply it to their wealth and noth-
ing is owed for each individual.” I said, “What about the one-fifth?” He
said, “That is something they agreed on with the Messenger of God
(may God'’s prayer and peace be upon him and his Family).”*?
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[Isma‘l b. al-Fadl al-Hashimi:] I asked Abii ‘Abd Allah about a man who
leased a piece of khardj land belonging to the people of dhimma, but
its people were not in agreement. He accepted it from the government
either because the people failed [to maintain and pay kharaj on] it or
for another reason. He said, “If its owners failed, you can take it unless
it would be harmful to them. If you give them something and the people
of [the land] become happy with you, take it.” I [also] asked about a man
who purchased from them a tract of kharaj land and then either built
[houses] on it or did not do so, but the people of the dhimma took up
residence in it; can he collect rent for the houses if they paid the jizya
they owe? He said, “He is to reach an agreement with them, and what-
ever he takes after he reaches an agreement with them is permissible.”
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93  For details, see Modarressi, Khardj in Islamic Law, 147-50.
94  Kulayni, Kafi, 5:282.
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[Isma‘l b. al-Fadl al-Hashimi:] I asked Abu ‘Abd Allah about a man
who leases a tract of khardj land from the government for a specific
amount of money or produce and then leases it out and stipulates on
whoever sows it to divide [the crops with him] fifty-fifty, or receives
less than half or more than half, and he [the original lessee] will make
profit from the land; is that valid for him to do? He said, “Yes! If he
digs a water canal or performs any labor that would help [the sub-
lessee], he can do that” I also asked him about a man who leases a
tract of kharaj land for a specified payment or a known amount of
produce and then leases it out plot by plot, or patch by patch, for a
specified amount, and he makes money from what he has leased from
the government without having responsibility to pay for anything. Or
he leases out the land by plots on the condition of giving the sublessee
the seeds and covering the expenses [of cultivation], so that he will
make extra money off his lease on the land, whether he owns the soil
of the land or not. He said, “If you lease land and spend something on
it or renovate something in it, there is nothing wrong with what you
have described.”
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95  Kulayni, Kafi, 5:272.
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[A client of ‘Ali b. al-Husayn:] I was in Kiifa when Abii ‘Abd Allah arrived
in Hira, so I went to him and said, “May [ be made your ransom! What
if you spoke to Dawid b. ‘All [governor of Kiifa at the time] or some
of these people so that I could enter into a government position?” He
said, “I would not do that!” [ went home, thought about it, and said
[to myself] that he would not have refused my request except out of
fear that I would commit injustice or oppression. [I said to myself,]
“By God, I will go to him and make vows to him of divorce and man-
umission, and give binding oaths that I will not be unjust toward or
oppress anyone and that [ will be just.” So  went to him and said, “May
[ be made your ransom! [ thought about your refusal [of my request],
and I concluded that you forbade me and disliked it out of fear that I
would commit injustice or oppression. May all my wives be divorced,
and all my slaves be free, and ... and ... if I do injustice toward or
oppress anyone, and if I do not act justly!” He said, “What did you say?”
[ repeated the oaths to him. He raised his head to the sky and said,
“Grabbing the sky is easier for you than that is.””
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Kulayni, Kafi, 5:108.

See also the following two reports from the Imam about unjust rulers (Kulayni, Kafi, 5:108):
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[Jahm b. Humayd:] Abu ‘Abd Allah said to me, “Do you get involved with these
authorities?” I said, “No!” He said, “Why not?” I said, “[I am] escaping with my reli-
gion!” He said, “And you are resolute on that?” I said, “Yes!” He said, “Now your reli-
gion is safe.”
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[Fudayl b. ‘Iyad:] I asked Abii ‘Abd Allah about some business matters, and he for-
bade me from engaging in them. He said, “O Fudayl! By God, the harm these people
[the rulers] exact on this community (umma) is greater than the harm caused by
the Turks and the Daylamites.” I asked him, “Who among the people exhibit piety?”
He said, “[Piety is found in] the one who heeds the prohibitions of God, the Mighty
and Majestic, and avoids those people. If he does not shield himself from doubtful
matters, he will fall into sin without knowing it. If he sees a wrong but does not

forbid it even though he is capable of doing so, then he likes to see God, the Mighty
and Majestic, disobeyed. Whoever likes to see God disobeyed has come out against
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On Contracts
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[Abt al-Rabi* al-Shami:] I asked Abi ‘Abd Allah about a man who issued
usurious loans out of ignorance and then wanted to give up this prac-
tice. He said, “What he earned in the past belongs to him, and he should
put an end to it going forward.” Then he said, “A man once came to Abu
Jafar [Muhammad al-Baqir] and said, ‘I have inherited wealth that I
know came from an owner who used to engage in usury. I asked the
jurists of Iraq and the jurists of the Hijaz, and they said that consuming
it is impermissible.” Abil Ja‘far said, ‘If you know that a distinct portion
of it came from certain owners and was derived from usury, take your
principal and leave the rest. But if the wealth is all mixed together, con-
sume it, as the wealth is yours. Avoid what the man was doing, because
the Prophet (may God’s prayer and peace be upon him and his Fam-
ily) forgave what was previously earned usuriously. Whoever is igno-
rant about [the origin of] money may consume it, but when he comes
to know [of ill-gotten gains], consuming it becomes impermissible for
him. If he consumes it after acquiring knowledge, he will face the same
consequences that the consumer of usury will face.”

Him as an enemy. Whoever likes for oppressors to remain, he likes that God be dis-
obeyed. God praises Himself for destroying the oppressors. He says, ‘The people
who committed injustice were eliminated. Praise be to God, Lord of the Universe’
[Quran 6:45].”

98  Kulayni, Kafi, 5:146.
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[‘Ubayd Allah al-Halabi:] Abt ‘Abd Allah said, “Hoarding means pur-
chasing all of the food in a city and having exclusive possession of it.
If there is [still] food in the city or other food is being sold, there is
nothing wrong with profiting from one’s commodity.” I also asked him
about cooking oil. He said, “If other people besides you have it, there
is nothing wrong with retaining it.”
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[Salim al-Hannat:] Abt ‘Abd Allah said to me, “What is your occu-
pation?” I said, “I am a wheat-seller. Sometimes the market is thriv-
ing and sometimes it is depressed, so I retain [the supply].” He said,
“What do people around you say about this?” I said, “[They call me] a
hoarder.” He said, “Does anyone besides you sell it?” [ said, “What I sell
is not even one-thousandth of the market.” He said, “There is nothing
wrong with that! There was a man from the Quraysh called Hakim b.
Hizam,'** who bought the entire food stock when it arrived Medina.

The Prophet (may God’s prayer and peace be upon him and his Fam-
ily) passed by him and said, ‘O Hakim b. Hizam! Do not hoard!"”

99

Kulayni, Kaft, 5:164-65.

100 Kulayni, Kafi, 5:165.

101
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A nephew of Khadija, the first wife of the Prophet. He converted to Islam on the day of the
conquest of Mecca in the year 8 and moved to Medina, where he lived and eventually died in
the year 54.
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[Sa‘ld b. Muhammad al-Tahir1:] A man asked Abii ‘Abd Allah about the
sale of singing slave girls. He said, “Buying and selling them is imper-

missible, training them is unbelief, and listening to them shows lack
of faith.”103
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[‘Ubayd Allah al-Halabi:] Regarding a man who purchased food from
another man but took only half of it and left the other half, then came
later and found the food price increased or decreased, Abt ‘Abd Allah
said, “If on the day he purchased it they agreed on the price, he gets it
at that price. But if he took some and left some without setting a price,
he gets it [the second half] at the price of the day on which he takes
what is left.”

102 Kulayni, Kaff, 5:120.
103 See also the following reaction from his son, Misa al-Kazim (Kulayni, Kafi, 5:120):
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[Ibrahim b. Abi al-Bilad:] Ishaq b. ‘Umar entrusted [me] on his deathbed to sell his
singing girls and take the money to Abu al-Hasan [Misa al-Kazim]. [Ibrahim said:]
[ sold the slave girls for 300,000 dirhams and took the money to him. I said to him,
“A client of yours named Ishaq b. ‘Umar entrusted [me] on his deathbed [with ensur-
ing] that his singing slave girls are sold and the money is brought to you. I sold
them, and this is the money, 300,000 dirhams.” He said, “I have no need for it. This is
ill-gotten [wealth]. Teaching them is unbelief, listening to them shows lack of faith,

and the money [earned from their sale] is ill-gotten.”
104 Kulayni, Kafi, 5:181.
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[‘Ubayd Allah al-Halabi:] Abu ‘Abd Allah was asked about a man who
paid in advance for five barrels of wheat or barley to be delivered later
on a specified date. The person who owed the wheat and barley was
unable to deliver it all when the time came, so he asked the person
with the right [to the food] to take half, a third, or more or less of the
food and to take the principal for the rest in the form of cash. He said,
“There is nothing wrong [with that].” And he was asked about a man
who pays in advance for twenty mithqals, or more or less, of saffron.
He said, “If the person who owes the saffron is unable to deliver it
all, there is nothing wrong with [the buyer’s] taking half, a third, or
two-thirds of what he is owed in kind and the remainder of what he is
owed as principal [in cash].”
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105 Kulayni, Kafi, 5:186.
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[Ruzayq b. al-Zubayr:] I was with Abu ‘Abd Allah one day when two
men came to him. One of them said, “I owed money to a man from Bant
‘Ammar.!” He had a written document of the debt and witnesses. He
received the borrowed money back, but I did not take back the written
document from him, nor did I prepare a document to that effect, nor
did I receive a document from him to certify that I have been released
of my legal duty. This was because I trusted him, and I said to him,
‘Tear up the document that you have of the debt. He then died, but
had been negligent in this matter and not torn up the document. As
a result, his heirs requested the money from me and sued me, pro-
ducing the written document. The [two] upright witnesses testified to
the judge, and I was held liable for the money. The money was a large
sum, so [ hid from the judge. Then the judge of Kiifa sold my land, from
which I earned my livelihood, and the heirs took possession of the
money. This man is one of our brothers who fell into trouble by buy-
ing my land from the judge. Then the heirs acknowledged that their

106

107
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Tuas1, Amali, 697-99.

Generally speaking, this can mean either a family, such as the one to which Ishaq b. ‘Ammar,
the moneychanger, and his four brothers belonged (a prominent and wealthy Shi‘1 family in
Kiifa at the time, as Najashi, Rijal, 71 reports; see also Kashshi, Rijal, 402, 408), a tribe, or a
district in the town where the members of the tribe predominantly lived. In the case at hand,
however, the first option is most likely.
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father had received the money, so they asked the man to return my
land to me and they would pay him in a set number of installments.
The man said, ‘I would like us to ask Abu ‘Abd Allah about this matter.”
So the man—the purchaser—said, “May God make me your ransom!
What should I do?” Abii ‘Abd Allah said, “You should get your money
from the heirs and give the land to its owner and give up possession
of it” He said, “If I do that, can he demand anything else of me?” Abi
‘Abd Allah said, “Yes! He can take whatever money you earned from
the crops, and anything that was recorded to have been on the land
on the day you purchased it must be returned, except for what you
tilled yourself. As the tiller you either receive the value of [your work]
or wait until the harvest; if he [the owner] does not [give you part of
the harvest], the owner keeps it and the value [of the harvest] is paid
to you, and the harvest belongs to him.” I said, “May I be made your
ransom! What about if he built on the land and planted [trees]?” Abl
‘Abd Allah said, “He gets their value, or he can remove and take away
that newly added thing.” I said, “What is your position if it [the land]
had plants or buildings on it [when it came into the possession of the
purchaser], and he uprooted the plants and demolished the building?”
Abt ‘Abd Allah said, “It will be returned to its original condition, or
the value [of what has been removed] is paid to the owner of the land.
When he [the purchaser] returns all of the produce to the owner and
the plants and buildings and everything newly added to its original
status, the owner has to give him in return the value of whatever the
man did to improve the land, be it the value of what he planted or built
or of the improvements he made and the disasters he prevented. All
that is to be paid back to him.”
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[Sama‘a:] I asked him whether it is valid to buy fruit before its inflo-

rescence. He said, “No! Not unless one buys something else along with
fresh produce or herbs and says, ‘1 buy this fresh produce from you,

108 Kulayni, Kafi, 5:176.
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this date palm, and this tree for such-and-such. If no fruit is borne, the
buyer’s principal is in the fresh produce and herbs.” I also asked him
whether it is valid to buy three or four stripped-off bunches of tree
leaves. He said, “If you see the leaves on the tree, buy however many
stripped-off bunches you wish.”
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[‘Ali b. Abl Hamza:] 1 asked Abi ‘Abd Allah about a man who pur-
chased an orchard containing date palms and trees, some of which
have ripe fruit and some of which do not. He said, “There is nothing
wrong with that if some of it is already ripe.” I also asked him about a
man who purchased an orchard with date palms that only had green,

unripe dates. He said, “No! Not until they flourish.” I said, “What is
flourishment?” He said, “When they get color.”
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[Ibn Sinan:] I asked Abt ‘Abd Allah about a man who purchases a rid-
ing animal, with an option [to cancel the sale] for one or two days, but
the beast then dies or a misfortune befalls it. Who is liable? He said,
“The seller, until three days have elapsed on the option and ownership
of the sold merchandise has passed to the buyer, whether or not the
seller accepted the option. If they agreed to an option for a specified
number of days, and the merchandise perishes in the possession of
the buyer before the option has lapsed, the loss falls on the seller”

109 Kulayni, Kafi, 5:176.
110 Kulayni, Kafi, 5:169-70.
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[Mu‘awiya b. ‘Ammar:] [ said to Abii ‘Abd Allah, “A man comes to me
seeking to buy silk, but I do not have any, so he negotiates with me
for it and I negotiate with him over the profit and time limit until we
come to an agreement. Then I go, buy the silk for him, and call him [to
pickitup].” He said, “If he finds an option that he likes more than what
you have, can he opt for it and turn you down? Or if you find a better

option, can you then renounce [the sale] and turn him down?” I said,
“Yes!” He said, “There is nothing wrong with that.”
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[Hudhayl b. Hayyan:] I said to Abu ‘Abd Allah, “I gave money to my
brother Ja‘far, and [now] he gives me what I spend on living and on
performing the hajj and on donating. I asked [the Sunni jurists] in our
district and they told me this is invalid and unlawful, and I want to
follow your opinion.” He said to me, “Was he giving you support before
you gave him your money?” I said, “Yes.” He said, “Take what he gives

you and use it to eat, drink, perform the hajj, and donate. And when
you arrive in Iraq, say: ‘Ja‘far b. Muhammad gave me this legal edict.”

111 Kulayni, Kaft, 5:200.
112 Kulayni, Kafi, 5:103.
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[[brahim al-Karkhi:] I said to Abid ‘Abd Allah, “I enter into a part-
nership with a non-Muslim [farmer] in which I contribute my land,
seeds, and cattle and the non-Muslim [farmer] does the work, water-
ing and cultivating the crops until they become wheat and barley.
Upon distribution, the government takes its share, and of what
remains, the non-Muslim [farmer] takes one-third and I take the
rest.” He said, “There is nothing wrong with that.” I said, “From what
grows from the earth, does he [first] owe me seeds [in an amount
equivalent to what I provided] before the rest is divided?” He said,
“You partnered with him on the basis that you provide the seeds and
he waters and maintains.”
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[Ya‘qib b. Shu‘ayb:] I asked Abt ‘Abd Allah about a man who owns a
piece of khardj land and gives it to another man on the condition that
the latter cultivate it, improve it and pay the tax on it, and that they

113 Kulayni, Kafi, 5:268.
114 Kulayni, Kafi, 5:268.
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share whatever surplus remains. He said, “There is nothing wrong
with that” I asked him about a man who gives his land, containing
pomegranate trees, date palms, or fruit trees, to another man and
says, ‘Water it and keep it cultivated, and you get half of the produce.”
He said, “There is nothing wrong with that.” I asked him about a man
who gives land to another man and says, ‘Cultivate it and it is yours
for three years, or five years, or whatever God wills.” He said, “There
is nothing wrong with that.” I asked him about sharecropping. He said,
“The cost is on you and the land belongs to its owner. Whatever God
causes it to produce is divided in half. That is how the Prophet (may
God’s prayer and peace be upon him and his Family) gave [the land]
to the people of Khaybar when they came to him. He gave it to them
on the condition that they cultivate it, and their share would be half of
what it produced.”
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[Sama‘a:] I asked him about sharecropping between a Muslim and a
polytheist, when the Muslim provides the seeds and cattle, and the land,
water, tax, and labor are provided by the non-Muslim [farmer]. He said,
“There is nothing wrong with that.” I asked him about [a specific case
of] sharecropping and said, “A man sows one hundred acres, or more or
less, of wheat or otherwise. Another man then comes to him and says,
‘Take from me half the value of the seeds you planted in the earth, and I
will owe you half of the cost [of your labor], and you take me as a part-
ner in this.” He said, “There is nothing wrong with that.” I said, “What if
the person who sowed the earth did not buy [the seeds] for money but
had them from before?” He said, “Then he will assess them according to
their sale price that day [that is, the day of planting] and take half the
value and half the cost [of his labor], and they form a partnership.”

115 Kulayni, Kafi, 5:268.
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[Sama‘a:] I asked him about a man who buys [the grass in] a pasture
to use for grazing for fifty dirhams, or more or less. He then wants
to bring in other people to use it with him and pay him the value.
He said, “He can bring in whomever he wants for payment of part of
the price he paid [for the pasture]. If he takes them in for [payment
of] forty-nine dirhams and his own sheep [use it for the cost of the
remaining] one dirham, that is fine. If he has already used the pasture
for grazing for one or two months, or more, before granting access
to the others but after making [the situation] known to them, that is
fine. He cannot sell [the grass in] it for fifty dirhams and still graze on
it himself with them, nor for more than fifty dirhams [on the condi-
tion that] he does not graze on it with them, unless he worked on the
pasture by digging a well or a water canal or labored on it with the
permission of the pasture’s owners. Then there is nothing wrong with
selling [the usufruct of] it for more than he bought it for, because he
labored to improve it, and thus [making profit] is permissible for him.”
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116 Kulayni, Kafi, 5:273.
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[Abli Wallad al-Hannat:] I hired a mule to go to the Palace of Ibn
Hubayra,!*® going there and coming back, for such-and-such a price.
[ went to attend to a debtor of mine. When I was near the aqueduct
of Kiifa, I was told the man had gone to the Nil,**° so [ went to the Nil.
When I arrived at the Nil,  was told that he had gone to Baghdad,'?° so

117 Kulayni, Kafi, 5:290-91.

118 A town that lay near Hashimiyya, some eighty miles south of Baghdad, as mentioned earlier.

119 This is the Nil of Euphrates, in the region of Babil, south of Baghdad.

120 This should mean the region of small villages with this name where the modern city was
subsequently built by Mansir in 145-50. Ja‘far al-Sadiq died in 148 when the construction of
the city was in progress.
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[ followed him and caught up to him. Then I settled what was between
us and returned to Kifa. My trip lasted fifteen days. I informed the
owner of the mule of my excuse and wanted to be absolved of liabil-
ity for what I had done and conciliate him. So I gave him fifteen dir-
hams, but he refused to accept it. We agreed to have the matter settled
by Abu Hanifa, so I told Abu Hanifa what had happened and the man
told him [his side]. Abi Hanifa said to me, “What did you do with the
mule?” I said, “I returned it to him in good condition.” The owner of
the mule said, “Yes! After fifteen days!” Then Abl Hanifa asked the
man, “What do you want?” He said, “I want the price for the hire of
my mule; he kept it from me for fifteen days.” Abu Hanifa said, “I do
not think you have a claim, because he hired it to take it to the Palace
of Ibn Hubayra but breached [the agreement] and rode it to the Nil
and Baghdad, so he was liable for the value of the mule and the hire
price was voided. Because he has returned the mule in good condition
and you took possession of it, he is not liable for the hire price.” We
then left him, and the owner of the mule began to sigh.*?! I felt pity for
him for the verdict that Abli Hanifa gave, so [ gave him something and
absolved myself of him.

[ went to the hajj that year and told Abtui ‘Abd Allah about Abi Hani-
fa’s verdict. He said, “It is because of such judgments and their like
that the sky withholds its water and the earth withholds its blessings.”
[ said to Abu ‘Abd Allah, “So what, then, is your position?” He said,
“I believe you owe him the price for hiring the mule to ride from Kiifa
to the Nil, and the price for hiring the mule to ride from the Nil to
Baghdad, and the price for hiring the mule to ride from Baghdad to
Kiifa; you should deliver all of that to him.” I said, “May I be made your
ransom! I spent some money to feed [the mule]. Can I claim the money
[ paid back?” He said, “No! Because you were a usurper.” I said, “Do you
think that if the mule died, I would not be liable?” He said, “Yes! [You
would be liable for] the price of the mule on the day you took it.” I said,
“What if the mule suffers a fracture or injuries on its back, or develops
a limp?” He said, “You owe the difference between its price when it
was healthy and its price when it had acquired the defect with which
you returned it to him.” I said, “Who determines that?” He said, “You
and he. He either swears to its price and it becomes binding on you,
or he makes you swear an oath and you swear to its price, and that
then becomes binding on him. Or the owner of the mule may produce

121
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The expression used in the text is ja‘ala yastarji‘, that is, he began to repeat the sentence
mentioned in Qur’an 2:156 as what the faithful say when struck by misfortune: “Those who
say, when afflicted with a misfortune: “To God We belong, and to Him we return.”
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witnesses who testify that the price of the mule when it was hired
was such-and-such, and it becomes binding on you.” I said, “I gave him
some money, which he agreed to, and he absolved me.” He said, “He
agreed to it and absolved you when Abl Hanifa issued an unjust and
oppressive judgment against him. Go back to him and inform him of
the verdict I gave to you. If he absolves you after knowing this, you
owe nothing after that.”

When [ went back, I found the person who had rented the mule and
informed him of the verdict Abu ‘Abd Allah issued to me. I said, “Tell
me what you want so I can give it to you.” He said, “You made Ja‘far b.
Muhammad beloved to me and my heart developed a preference for
him. You are absolved. If you would like me to return what I took from
you, [ will do so.”

On Obligations
59
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[‘Ubayd Allah al-Halab1:] Regarding a man who vowed to not speak
to a relative of his, Abii ‘Abd Allah said, “It [the vow] is not effective.
He may speak to the person he made the vow against.” And he said,
“Any vow that is not made for the sake of the countenance of God, the
Mighty and Majestic, is ineffective, whether the vow is for divorce or
for manumission.” I asked him about a woman who vowed to give her
provisions as a sacrifice to the House of God if she ever loaned her
provisions to certain persons. [It happened that] some of her family
members loaned her things [to one of those persons] without her
permission. He said, “She does not owe a sacrifice. The sacrifice is
only what God has designated as a sacrifice to the Ka‘ba, and that is
to be fulfilled when is made for the sake of God. Things of this sort are

122 Kulayni, Kafi, 7:441.
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ineffective. There is no [legal] sacrifice over which the name of God,
the Mighty and Majestic, has not been invoked.” He was asked about a
man who vowed to make one thousand sacrifices in a state of pilgrim
sanctity for one thousand hajj pilgrimages. He said, “This is an illusion
of the devil.”
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[Muhammad b. Yahya al-Khath‘ami:] A group of us were with Abi
‘Abd Allah when a man came to him from the clients of Abiu Ja‘far.'?*
He greeted Abu ‘Abd Allah and then sat down and wept. Then he said
to Abl ‘Abd Allah, “May [ be made your ransom! [ made a covenant
with God that if he cured me of something that I feared for myself, |
would give everything I owned in charity. God, the Mighty and Majes-
tic, cured me of it. So I moved my family from my home to a dome in
the slums of the Ansar. I took everything I owned to sell my house and
all that I possessed in order to give it away in charity” Abi ‘Abd Allah

123 Kulayni, Kafi, 7:458-59.
124 This refers to Muhammad al-Bagqir, not Mansiir, the Abbasid caliph.
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said, “Go and assess your house and all your provisions and belong-
ings at a fair price, and clarify their worth. Then take a white piece of
paper and write on it the total value. Go to the most reliable person
you know, give him the paper, and entrust him and tell him to sell your
house and all your belongings if death befalls you and to donate it on
your behalf.!? Then go back to your house and live on your wealth as
you used to, and carry on with your lives, you and your family, as you
did before. Then keep track of everything you donate in the future as
charity or gift to your kin or provide in other charitable donations and
write it all down and calculate [its value]. At the beginning of the year,
go to the man you entrusted and ask him to give you the paper and
write on it everything you donated and spent as gifts to your kin or as
charitable donations in that year. Do that every year until you fulfill
your entire vow to God. You will keep your home and belongings, God
willing.” The man said, “You have relieved me, O son of the Messenger
of God! May God make me your ransom!”
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[Ja‘far al-Sadiq:] The best thing a man can do with lost property that
he finds is to refrain from taking it and avoid it. If everyone left it alone,
its owner would [eventually] come and take it. If the lost property is
worth less than a dirham, you can keep it and you do not have to make
it known. If you find an unengraved dinar in the sacred precinct, you
can keep it and you do not have to make it known. If you find food in
a desert, make note of its value for its owner and consume it. If its
owner comes, give him its value. If you find lost property in an inhab-
ited home, it belongs to the residents. If the home is in ruins, it belongs
to whoever finds it.

125

126
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The text is silent on what will happen to the man’s family if the house and all his belongings
are donated on his behalf, an indication that something is missing from the text (see also
texts 24 on p. 345 and 27 on p. 347 above).

Ibn Babawayh, Fagqih, 3:190.
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[Hasan, the nephew of al-Fudayl b. Yasar:] I was with Abi ‘Abd Allah
when a woman came in, and I was the nearest to her. She said to me,
“Ask him.” I said, “About what?” She said, “My son died and left behind
some wealth that was in the possession of my brother, but he squan-
dered it. He then earned some wealth and entrusted me with it. Can I
take from it the amount that he squandered?” I informed him [Ja‘far
al-Sadiq] of this and he said, “No! The Messenger of God (may God’s
prayer and peace be upon him and his Family) said, ‘Pay the deposit

[back] to whoever deposited it with you, and do not betray the person
who betrayed you.”

On Gifts
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[[brahim al-Karkhi:] I asked Abu ‘Abd Allah about a man who owns
a large estate. On the [Persian feast] days of Mihrgan and Nawriz,
they [the celebrators] give him gifts. They do not have to do it, but
they want to make friends with him by that gift. He said, “Do they

not pray?” [that is: Are they not Muslims?] I said, “Yes!” He said, “He
should accept their gift and reciprocate it.”
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127 Tausl, Tahdhib, 6:348.
128 Kulayni, Kafi, 5:141; Ibn Babawayh, Faqih, 3:191.
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[Ishagb. ‘Ammar:] [ said to Abii ‘Abd Allah, “Whatis your position regard-
ing a man who gifts his slave one thousand dirhams, or more or less, and
says, ‘Absolve me for beating you or for everything I have done to you
and for frightening and intimidating you. He absolves him because of
what he gave him. Later, the master finds the money he gave to his slave
in the place where the slave put it, and the master takes it. [s it lawful for
him?” He said, “No!” I said to him, “Do the slave and his wealth not belong
to his master?” He said, “This is not such a case.” Then he said, “Tell him
to return the money to him [the slave], because it is not lawful for him
[the master]. He sacrificed it on behalf of himself for the slave out of fear
of punishment and retaliation on the Day of Resurrection.”
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[‘Umar al-Halabi:] I asked Abu ‘Abd Allah about a home that is not
divided, and one of the owners of the house donates his share of it
as charity. He said, “That is permissible [and effective].” I said, “What
is your position if he gave it as a gift?” He said, “That is permissible.”
I asked him about a man who houses another man in his home for
the duration of that man’s life.’** He said, “That is permissible, and he
cannot evict him.” I said, “[What if it is] for him and his successors?”
He said, “That is permissible.” I asked him about a man who houses
another man for an indefinite amount of time. He said, “The owner of
the house can evict him if he wants.”

129
130
131
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Ibn Babawayh, Faqih, 3:146.

Kulayni, Kaf, 7:34.

This is the concept of a gift of residence for life (‘umra), as allowed in a number of reports
from the Prophet and endorsed by the jurists. For details, see Ibn Qudama, Mughni, 8:281-
89; al-Mawsti ‘a al-fighiyya [Kuwait], 30:311-12.
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[Ja*far b. Hayyan:] I asked Abu ‘Abd Allah about a man who established
a pious endowment for his paternal and maternal relatives with his
revenues [from a piece of land]. He also bequeathed some of this rev-
enue to a man and his successors who were not related to him, at an
amount of three hundred dirhams per year. The rest was to be divided
between his paternal and maternal relatives. He said, “The bequest
is legally valid for those for whom it was made.” I said, “What is your
position if the revenue from the land he donated yields only five hun-
dred dirhams?” He said, “Does his will not mention a bequest of three
hundred dirhams from the revenue for a specific person and the rest
to be divided between his paternal and maternal relatives?” I said,
“Yes!” He said, “His relatives cannot take anything from the revenue
until the person bequeathed three hundred dirhams has received it in
full. Then they receive the remainder.” I said, “What is your position if
the beneficiary of the bequest passes away?” He said, “If he dies, the
three hundred dirhams go to his heirs, who inherit it as long as one
of them remains. If he no longer has heirs and nobody remains, the
three hundred dirhams go to the relatives of the deceased [that is, the

original owner]; they revert to the proceeds from the pious endow-
ment, and that is then divided and those who remain inherit it as long

132 Kulayni, Kafi, 7:35.
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as the revenue [from the land] persists.” I said, “Can the heirs who are
related to the deceased sell the land if they need to and the revenue
from it is not enough for them?” He said, “Yes! If they all agree and the
sale is good for them, they may sell it

On Manumission
67
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[A member of Al A‘yan:] Abu ‘Abd Allah said, “Any believer is manu-

mitted after seven years, whether or not his master manumits him. It
is not lawful to receive the services of a believer after seven years.”!3*
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[Ya‘qub b. Shu‘ayb:] I asked Abu ‘Abd Allah about a man with a hand-
maiden who serves him. Then he says that she belongs to so-and-so,
that she must serve him for the rest of his life and that she will be
free after his death. The slave runs away five or six years before the
man dies, and then the heirs of the man find her somewhere. Can they
make use of her for the length of time she was on the run? He said,
“When the man died, she was manumitted.”
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133 Kulayni, Kafi, 6:196-97.
134 Areminder of Deuteronomy 15:12-15.
135 Kulayni, Kafi, 7:34.
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[‘Abd Allah b. Talha:] I asked Abt ‘Abd Allah about a man who died and
left behind a great amount of wealth. He was survived by an enslaved
mother and an enslaved sister. He said, “They will be bought using
the wealth of the deceased and are manumitted and will inherit from
him.” I said, “What is your position if the owners of the slave woman
refuse?” He said, “They do not have that right. They [the two slave
women] will be evaluated fairly and paid for according to their value.”
[ said, “If they are both purchased and manumitted and then leave an
inheritance in the future, who do you think inherits them?” He said,
“They will be inherited by the patrons of their [deceased] son, because
they were bought using his wealth.”
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[Muhammad b. Muslim:] I said to Abi ‘Abd Alldh, “A man inherits a
male slave and has partners with a stake in his ownership, and then
he manumits his share in him for the sake of God.” He said, “If he man-
umits his share to harm the partners, and he is well off, he is liable
to the other heirs [for whatever harm has he inflicted on them]. If
he manumits him for the sake of God, the slave is manumitted with
respect to the share of the manumitter; they [that is, the partners]
can make use of him according to how much of him is still owned by
them. If half of him is still owned, he is to work for them for one day
and then have one day for himself. If he manumits his share to harm
the partners and he is poor, his manumission is ineffective because he

wished to harm the partners, so the owners will continue to own him
according to their original shares.”

136 Kulayni, Kafi, 7:147.
137 Ibn Babawayh, Faqih, 3:68.
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[Al-Fudayl b. Yasar:] A Shi1 Muslim slave was manumitted by some-
one and was then brought to Abu ‘Abd Allah. He said, “O you! Who
is this Sindi [that is, a man from the Indian subcontinent]?” The man
said, “He is a Shi'Tt Muslim manumitted by so-and-so.” Abl ‘Abd Allah
said, “I wish I were the one who manumitted him.” The Sindi said to
Abt ‘Abd Allah, “I said to my master, ‘Sell me for seven hundred dir-

m

hams and [ will give you three hundred dirhams.” Abl ‘Abd Allah said,
“If on the day you made that commitment you had money, you must
pay him, but if you did not have money at the time, you owe nothing.”

On Agency
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[Hisham b. Salim:] Regarding a man who delegated another as an
agent in a matter and had two witnesses attest to it on his behalf, and
the agent then went to fulfill the task and then the principal said, “Bear
witness that [ have dismissed so-and-so of his agency,” Abii ‘Abd Allah

138 Kulayni, Kafi, 6:193.
139 Ibn Babawayh, Faqih, 3:49-50.
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said, “If the agent fulfilled the task for which he was delegated before
he was dismissed from his agency, the task has been fulfilled on the
basis of the agent’s actions, whether the principal likes it or not.” I said,
“So if the agent fulfilled the task before he learned of his dismissal or
received the news that he has been dismissed from his agency, his ful-
fillment of the task is effective?” He said, “Yes!” I said, “So if he learns of
his dismissal before fulfilling the task but then fulfills it anyway, is his
action ineffective?” He said, “Yes! If the agent was delegated and then
departed from the setting in which he was appointed, his actions are
perpetually effective and his agency affirmed until he receives notice
of his dismissal by being informed by a reliable person or receiving a
verbal communication of dismissal from his agency.”

On Marriage
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[‘Ala b. Sayaba:] [ asked Abii ‘Abd Allah about a woman who appointed
a man as an agent to wed her to a man. He accepted the agency and
she had witnesses attest to it, so the man went and contracted the
marriage [for her]. Then she denied the agent’s actions and claimed
that she had dismissed him from his agency, and she produced two
witnesses to that effect. He said, “What do the [jurists] in your town
say about this?” I said, “They say it depends. If she dismissed him
before he contracted the marriage, the agency is void and the mar-
riage invalid. If she dismissed him after he contracted the marriage,
the marriage is valid on the basis of the agent’s actions and within
the terms of the agency agreement, so long as he did not exceed his
authority with respect to what she ordered him to do and what she
stipulated for his agency.” He said, “They dismiss the agent from her
assignment without her informing him of his dismissal?” I said, “Yes!
They maintain that if she appointed a man and had a crowd witness
it, and then said to the crowd, ‘Witness that I have dismissed him, his
agency is voided even if he does not know about the dismissal. They
void all of the agent’s actions with respect to marriage exclusively;
for other things they do not void the agency unless the agent learns
of his dismissal. They say, ‘Money can be replaced for the one who
loses it, but [sexual access] cannot be replaced because it may result
in a child.” He said, “Praise be to God! How unjust and wicked this
ruling is! It is much more appropriate to safeguard marriage (that is
to say, a contract of marriage should be deemed irrevocable as far as
possible); it bestows sexual access and may result in a child. ‘Ali was
approached by a woman making a claim against her brother. She said,
‘O Commander of the Faithful! I appointed my brother as an agent to
marry me to a man, and [ had witnesses for this. Then I dismissed him
shortly thereafter, but he went and married me [to the man anyway].

140 Ibn Babawayh, Faqih, 48-49.

311467 TXT.indd 385 2/15/22 9:43 AM



386 Text and Interpretation

[ have evidence that I dismissed him before he married me off’ And
she produced the evidence. The brother said, ‘O Commander of the
Faithful! She appointed me as an agent but did not inform me that
she had dismissed me from the agency until I had married her off as
she had ordered me to. “All said to her, ‘What do you say?’ She said, ‘I
informed him, O Commander of the Faithful!” ‘Ali said to her, ‘Do you
have evidence for that? She said, ‘These are my witnesses who will
testify’ “Al1 said to them, ‘What do you say?’ They said, ‘We testify that
she said, “Witness that I have dismissed my brother so-and-so from
his agency to marry me to so-and-so, and that I am in charge of my
affairs, before he marries me to so-and-so.” ‘Ali said, ‘She had you wit-
ness to this with his knowledge and in his presence? They said, ‘No!”
‘All said, ‘Do you testify that she informed him of his dismissal just as
she informed him of his appointment?’ They said, ‘No!’ ‘Ali said, ‘1 hold
that the agency is valid and the marriage is effected. Where is the hus-
band?’ The husband came and ‘Ali said, ‘Take her hand. May God bless
you with her’ She said, ‘O Commander of the Faithful! Make him swear
that I did not inform him of his dismissal and that he did not know that
[ had dismissed him before the marriage.” ‘Ali said [to the brother], ‘Do
you swear?’ He said, ‘Yes, 0 Commander of the Faithful!” He swore and
‘All affirmed his agency and approved the marriage.”
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[‘Umar b. Hanzala:] I asked Abi ‘Abd Allah about a man who said to
another man, “Marry so-and-so for me. Whatever you negotiate as the

dower, and whatever liabilities you assume or conditions you make,
[ agree to and will be bound by.” However, he did not ask anyone to

141 Ibn Babawayh, Faqih, 3:49.
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witness this. He [the agent] went and contracted the marriage and
paid the dower on his [the groom’s] behalf in addition to other things
they [the bride’s family] requested. When he [the agent] returned, [the
groom] repudiated everything. He said, “He [the agent] will be charged
for half of her dower on behalf of the man, because he [the agent] is the
one who caused her to lose her right. Because he [the agent] did not
get any witnesses for the bride’s benefit to testify to what the man had
said to him, it is permissible for her to marry [someone else], and it is
obligatory for the man [who supposedly ordered the agent], between
him and God, the Mighty and Majestic, to divorce her, because God,
the Exalted, says: ‘Retain in honor or release in kindness.**? If he does
not do so, he has sinned with respect to what is between him and God,
the Mighty and Majestic, but the legal presumption is what the law of
Islam requires: God, the Mighty and Majestic, made it permissible for
her to marry [whomever she wishes].”
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[Abl ‘Ubayda:] Regarding a man who ordered another man to wed him
to a Basran woman from the Bani Tamim, but he wed him to a Kiifan
woman from the Bant Tamim, Abu ‘Abd Allah said, “He contravened his
order. The ordered person owes half of the dower to the family of the
woman, and she does not have to observe a waiting period, and they
[the woman and the person who gave the order] do not inherit from
one another” One of those in attendance said, “What if he ordered him
to wed him to a woman without specifying her place of origin or tribe,
and then the person who gave the order denied that he had given such
an order after the marriage had already been contracted.” Abi ‘Abd
Allah said, “If the agent has proof [that is, witnesses] that he ordered

142 Qur’an 2:229.
143 Ibn Babawayh, Faqih, 3:264-65; Tusi, Tahdhib, 7:490.
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him to marry him [to an unspecified woman], the dower is owed by
the person who gave the order. If he does not have proof, the dower
is owed to the woman’s family by the agent. The two [the woman and
the person who gave the order] will not inherit from one another and
the woman does not have to observe a waiting period. She gets half
the dower if a [specific amount of | dower was assigned to her”
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[AbQi Wallad al-Hannat:] Aba ‘Abd Allah was asked about a man who
ordered another man to wed him to a woman in Medina, and he pro-
vided him with her name. The person who gave the order was in Iraq.
The ordered person departed and wed her to him, then returned to
Iraq and found that the person who ordered him had died. He [Ja‘far
al-Sadiq] said, “It depends [on the dates of the two events]. If the
ordered person wed her to him before he died, and the person who
gave the order died afterward, her dower is deducted from the entire
estate. It is like a debt. If he wed her to him after he had died, the per-

son who gave the order owes nothing, nor does the ordered person,
and the marriage is invalid.”
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144 Ibn Babawayh, Faqih, 3:271.
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Regarding a man who received his daughter’s dower from her hus-
band and then died; can she demand her dower from her husband, or
does her father’s receipt [of it] amount to her receipt? Abi ‘Abd Allah
said, “If she appointed him to receive her dower from her husband,
she cannot demand it. If she did not appoint him, she has that right,
and the husband can turn to her father’s heirs for it. However, if she
was a minor under his legal guardianship, her father is permitted to
receive her dower on her behalf. If her husband divorces her before
consummating [the marriage] with her, her father can forgo part of
the dower and accept [the other] part, but he cannot forgo it entirely.
This is what God, the Mighty and Majestic, says: ‘Unless they forgo or
the person who has authority over the marriage contract forgoes.*
This refers to the father and whomever the woman appoints and
entrusts her affairs to, such as a brother, a relative, or someone else.”

On Divorce
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[AbQ Wallad al-Hannat:] I asked Abu ‘Abd Allah about a woman who
claimed that her husband divorced her with a single, revocable divorce
in a valid divorce—that is, it took place when she was in a state of
purity without intercourse—and witnesses testified to the divorce on
her behalf, but the husband later denied it. He said, “If he denied the
divorce before the waiting period had concluded, his denial counts as

145
146
147

148
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Ibn Babawayh, Faqih, 3:50-51.

Qur’an 2:237.

In the edition of the source used in this work: a2, which was corrected by Hurr al-Amili,
Wasa’il al-Shi‘a, 22:136, as is also required by the context.

Kulayni, Kafi, 6:74.
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390 Text and Interpretation

taking her back [that is, recommencing the union]. If he denied the
divorce after the conclusion of the waiting period, the imam [repre-
sented by the court] must separate them from one another follow-
ing the testimony of the [two] witnesses [to the divorce] and after the
woman takes an oath that her husband’s denial of the divorce took
place after the conclusion of the waiting period.”
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[Hasanb. Salih:] I asked Ja‘far b. Muhammad abouta man who divorced
his wife while he was in another town and had two men witness the
divorce. Then he [verbally] took her back before the conclusion of the
waiting period but did not have witnesses to his taking her back. Then
he went to her after the conclusion of the waiting period and found
that she had already married somebody else. He then sent a message
to her, “I took you back before the conclusion of the waiting period but
did not have witnesses to that” He [Ja‘far al-Sadiq] said, “He has no
legal access to her, because he admitted to the divorce but claimed to
have taken her back without proof. So he has no legal access to her. For
this reason, a man who divorces [his wife] should call forth witnesses,
and a man who takes his wife back should call forth witnesses, just as

he called forth witnesses for the divorce. Had he reached her before
she remarried, he could have been one of her suitors.”
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149 Kulayni, Kafi, 6:80.
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[Sama‘a:] I asked Abtl ‘Abd Allah about the saying of God, the Mighty
and Majestic, “Appoint an arbitrator from his family and an arbitrator
from her family”:*>* “What is your position on [a case in which] the
arbitrators ask permission and say to the man and the woman, ‘Did
you not put your situation in our hands to restore or to separate? The
man and the woman say yes and two witnesses witness it. Will the
decision of the arbitrators to separate them have legal effect?” He said,
“Yes! But only if she is in a state of purity, during which time she has
had no intercourse with the husband.” It was said to Abu ‘Abd Allah,
“What is your position if one of the arbitrators says he separated them
and the other says he did not separate them?” He said, “There will be

no separation until they both agree to separate them. If they agree on
the separation, the separation will have legal effect.”!52
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150 Kulayni, Kafi, 6:147.

151 Qur’an 4:35.

152 See also the following report Kulayni, Kafi, 6:146:
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[‘Ubayd Allah al-Halabi:] I asked Abu ‘Abd Allah about the saying of God, the Mighty
and Majestic, “Appoint an arbitrator from his family and an arbitrator from her family”
He said, “The two arbitrators cannot separate them until they consult the man and the

woman and stipulate to them, ‘If we want, we can unite you, and if we want, we can
separate you. Then, if they unite them, it is valid, and if they separate them, it is valid.”
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[Burayd b. Mu‘awiya:] I asked Abti ‘Abd Allah what the wife of a miss-
ing person should do. He said, “Aslong as she is quiet and patient, she is
left alone. If she raises her case to the governor, he asks her to wait for
four years, [during which time] he sends a letter to the region where
[the husband] disappeared, asking about him. If he is informed that he
is alive, she remains patient. If there is no news of him after four years,
the husband’s patron is called and asked, ‘Does the missing person
have wealth?’ If he has wealth, she will be paid her maintenance until
it is known whether he is alive or dead. If he does not have wealth, the
patron will be ordered to maintain her financially. If he does so, she
cannot get married. If he does not, the governor forces him to divorce
her [on the missing husband’s behalf] while she is in a state of purity
in order to commence the waiting period. So the divorce of the patron
counts as the divorce of the husband. If her husband returns before
the conclusion of the waiting period that began on the day she was
divorced by the patron, he may take her back and she is his wife. She
is with him with two divorces [remaining before they are fully sepa-
rated]. If the waiting period concludes before his arrival or before he
takes her back, she is lawful for other grooms and the first [husband]
has no legal access to her.”*>*

On the Administration of Justice
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Kulayni, Kafi, 6:147-48.

This was a judgment issued by ‘Umar, reportedly supported by ‘All and Ibn ‘Abbas. See ‘Abd
al-Razzaq, Musannaf, 7:86-88; Ibn Abi Shayba, Musannaf, 6:151-52; Sa‘id b. Mansr, Sunan,
3:400-402; Daraqutni, Sunan, 4:482. The Malikis and most Hanbalis offer the same solution.
See Ibn Qudama, Mughni, 11:247-49; al-Mawsti ‘a al-fighiyya [Kuwait], 38:268-69.
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[Yinus b. ‘Abd al-Rahman:] I asked Abu ‘Abd Allah about testimony
given in support of a claim: Can the judge decide on the basis of oral
testimony without further questioning when he does not know the
witnesses? He said, “People must take five matters at face value:
guardianship, marriage, inheritance [that is, lineage], ritual slaughter,
and testimony. If a man appears to be trustworthy, his testimony is
accepted, and he will not be asked about his internal state.”
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[‘Algama:] I said to [Ja‘far] al-Sadiq, “O son of the Messenger of God!
Inform me whose testimony is accepted and whose is not.” He said,
“0 ‘Algama! The testimony of anyone who has the innate disposition
of Islam is accepted.” I said to him, “Is the testimony of someone who
has committed sins accepted?” He said, “O ‘Alqgamal! If the testimony of
sinners is not accepted, only the testimony of prophets and their suc-
cessors could be accepted, because they are the only infallible beings
in all creation. Anyone whom you have not seen committing a sin with
your eye, or who has not been seen doing so by two witnesses, is one

of the upright and concealed people. His testimony is accepted even if
he is internally sinful.”
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155 This is L&Yy in Ibn Babawayh, Faqih, 3:9.
156 Kulayni, Kafi, 7:431; Ibn Babawayh, Faqih, 3:9 with minor variations.
157 Ibn Babawayh, Amali, 163-64.
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[‘Abd Allah b. Ab1 Ya‘fur]: I said to Abu ‘Abd Allah, “How is the upright-
ness of a Muslim man known so that his testimony can be accepted for
and against other Muslims?” He said, “They will know him by his con-
cealment [that is, no one has ever seen him commit a sin], his chastity,
and his restraint of his stomach, genitals, hands, and tongue. And he
will be known by his avoidance of the major sins for which God, the
Mighty and Majestic, promised hellfire, including drinking wine, forni-
cation, usury, disrespect to one’s parents, and fleeing war, among other
things. This is all indicated by his concealment of all his faults, such
that delving into anything beyond that of his [possible] mistakes and
faults, and investigating beyond that, becomes unacceptable for Mus-

lims. They should vindicate him and establish his uprightness among
the people. [For his part,] he should demonstrate his commitment to

158 Ibn Babawayh, Faqih, 3:24-25.
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the five prayers by being careful to perform them and maintain their
timeliness by joining the congregation of Muslims, and by trying not
to miss joining their congregation in their place of prayer, except for
a [valid] reason. If he is committed to his place of prayer when the
times for the five prayers arrive, his tribe and neighborhood, if asked
about him, would say, ‘We have seen only good from him, diligence
in performing the prayers and a commitment to performing them on
time in his place of prayer’ All this makes his testimony acceptable
and establishes his uprightness among the Muslims. That is because
the prayer is a concealer and an expiator of sins. It is not possible to
testify that a man prays if he does not attend his place of prayer or
commit to the Muslim congregation. The congregation and gathering
for prayer were established so that it would be known who prays and
who does not, and who prays on time and who does not. Otherwise,
nobody would be able to testify about the righteousness of another,
because whoever does not pray is not righteous among the Muslims.
The Messenger of God (may God’s prayer and peace be upon him and
his Family) attempted to burn the houses of those who abandoned
the Muslims’ congregation. Some of them would pray in their homes,
but that would not be accepted from them. How can Muslims accept
the testimony or uprightness of someone whom God, the Mighty and
Majestic, and His Messenger (may God’s prayer and peace be upon
him and his Family) decreed be burned inside their homes with fire?
The Messenger of God (may God’s prayer and peace be upon him and
his Family) used to say, ‘There is no prayer for someone who does not
pray in the mosque with the Muslims, except for a [valid] reason.”

85

ity gl & B1s £3d psill b Jor ) oo il e U s 16 e o
o2 48T 0 Sl O (a6 Y a8 g 61 A8 51l oy 3 (6!
M%édwrﬁoU?—fw\@c—ch\;Sj.@itéxjw%
BT f\;\) apwn rJ) pes (.J) NSRS Jo s gl ‘4.@:;\ Vg Al cwlad
Wz o2 fSY g (028 g @9 Vg o @aasde Jo gl o A
U o) JB 51l #3108 o) el i Ao atlis 106 il
e o s B1Y) By L 9o sl oy Wy o pie s L 50 (601 Vi

159, Lgle A1 26Ty Wled) (sl (8 10Sa il 08 13) 5 )16

159 Kulayni, Kafi, 7:418.
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[Abli Basir:] I asked Abii ‘Abd Allah about a man who comes to a peo-
ple and makes a claim to a house in their possession, and the person
who possesses the house produces evidence that he inherited it from
his father and was unaware of the circumstances surrounding it. He
said, “Whoever has more evidence will be made to swear an oath, and
it is then given to him.” He mentioned that ‘Ali was approached by a
people disputing about a mule. Evidence was brought in support of
one side [to the conflict], claiming that they had bred it in their stable
and never sold or gifted it; the other side brought evidence in sup-
port of their claim that they bred it in their stable and never sold or
gifted it. ‘Ali judged in favor of those who brought more evidence and
made them swear an oath. [ then asked Abii ‘Abd Allah, “What is your
position on [a case in which] the person who claims the house says,
‘The father of this person who lives in it took it without paying for
it, and the person living in it does not produce evidence beyond [the
statement] that he inherited it from his father?” He said, “If that is the
case, it belongs to the person who claims it and produces evidence in
support of his claim.”

On Crimes
86

oyind kil o Jomy Lo e Byl e ) e Ul 1B 01,8 o 85
Jor ) o i O TN W Jo J) ko 6B oy By L) B e by
e a5 o g e e i Jlowg ) iy o g g9 4] b
g ) i G ells o ALl of Sl a3y S50 517 Ja asylae JLd
4 s el o Sy A 15 ) Jor )1 O 0 ) s o S
do Vg o ol 08 0Ly e ) ol e BB s o Sl gl 0
) 9 i Lagd o W)l L ) it prallad) a oY 0 S e
3B Aoyl Uy cols b cpaliadl alo) J) JW ool s 13] sl § LS

0,3l i o 5 41
[Hamza b. Humran:] [ asked Abii ‘Abd Allah about a thief who trans-
gressed against a Muslim man by wounding him and seizing his

wealth. Afterward the thief repented, so he took the same amount of
wealth that he had stolen from the man and brought it to him with the

160 Tausi, Tahdhib, 10:130-31.
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intention of paying it back and being relieved of liability toward him
for what he had done, but he found that the man had died. He asked
the man’s acquaintances whether he had left behind any heirs, and he
asked me to ask you about the matter so he could follow your opin-
ion. Abu ‘Abd Allah said, “If the deceased is a client of a Muslim man
who assumed liability for his offenses and actions, and he has wit-
nesses to this effect, the inheritance of the deceased goes to him.'** If
the deceased was not a client of anyone when he died, his inheritance
goes to the leader of the Muslims.” [ said to him, “What is the situation
of the usurper regarding what is between him and God, the Exalted?”
He said, “If he delivers the wealth to the leader of the Muslims, he is
safe [as far as his financial liability is concerned]. As for the wounds,
they will be retaliated against on the Day of Resurrection.”
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[Hafs b. Ghiyath al-NakhaT:] I asked Abu ‘Abd Allah about a Muslim
man who was entrusted with some money or provisions by a thief, the
thief being Muslim. Should the man return it to the thief? He said, “He
should not return it to him. If he can return it to its owner, he should
do so. Otherwise, it will be in his possession like lost property that he
found. So he is to advertise it to the public for one year. If he finds its
owner [he will give it to him]; otherwise he can donate it. If the owner
comes after [a year], the owner has a choice between accepting the
divine reward [for the donation] or requesting compensation. If he
chooses the reward, he gets the reward. If he chooses the compensa-

tion, [the donor] should compensate him for it and the reward goes to
him [the donor].”

161
162
163
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The assumption is that the man died leaving no family member behind to inherit his estate.
From Ibn Babawayh, Faqih, 3:190.
Kulayni, Kafi, 5:803.
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[‘Abd Allah b. Sinan:] Abt ‘Abd Allah was asked about a believer who
kills another believer intentionally: Can he repent? He said, “If he
killed him because of his belief, there is no repentance. If he killed
him out of anger or because of some worldly matter, his repentance
is that the rule of retaliation is applied to him. If nobody knows [of
his offense], he must go to the successors of the victim and admit to
having killed their man. If they pardon him and do not kill him, he is to
pay the blood-money to them, manumit a slave, fast for two consecu-

tive months, and feed sixty poor individuals in repentance to God, the
Mighty and Majestic.”
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[Abii al-Sabbah al-Kinani:] [ said to Abii “‘Abd Allah, “We have a neigh-
bor from [the tribe of] Hamdan named Ja“‘d b. ‘Abd Allah who sits with
us, and when we mention ‘Alj, the Commander of the Faithful, and his
virtues, he slanders him. Do you give me permission [to punish him]?”
He said to me, “O Abii al-Sabbah! Would you do it?” I said, “Yes, by God!
If you give me permission, I will look out for him, and when he is there,
[ will rush at him with my sword and strike him to death.” He said,
“O Abu al-Sabbah! This is assassination, and the Messenger of God

164 Kulayni, Kafi, 7:276.
165 Kulayni, Kafi, 7:375.
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(may God’s prayer and peace be upon him and his Family) forbade
assassination.'®® O Abi al-Sabbah! Islam did away with assassination.”
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[Sama‘a:] I asked Abi ‘Abd Allah about a man who slanders another
man for fornicating, but the victim pardons him and relieves him of
liability. Afterward, he [changes his mind and] decides to bring the
offender forth to be flogged in punishment. He said, “There is no pre-
scribed (hadd) punishment after a pardon.” I said to him, “What is
your position on [a case in which] the offender says, ‘O son of a harlot!’
but the victim pardons him and leaves the matter to God?” He said, “If
his mother is alive, he does not have the right to pardon. The right to
pardon belongs to his mother, and she can enforce her right whenever

she wishes. If his mother is dead, he is the executor of her affairs and
his pardon takes effect.”

91
W) &g WS &y ¥ A O] 1 sy anace 1 JB ) s gl oy UL s
M adle; o1b 4S5 ag cady ggb adlad 259l e 4 2B e (809 laally JUI
Lot ais Wis 08 3T o pcially [ a3l (8] Sy 35 Jory St cllsy )

168 Cooar Lag) gially Cocr Logal (@¥eaiz alley 01 55 OF

166

167
168

311467 TXT.indd 399

‘Abd al-Razzaq, Musannaf, 5:299; Ahmad b. Hanbal, Musnad, 3:45; Abu Dawud, Sunan, no.
2769; Tabarani, Musnad al-Shamiyyin, 3:350 (all as ¢la) 4.3 o\Y).

Kulayni, Kafi, 7:252.

Kulayni, Kafi, 7:552.

2/15/22 9:43 AM



400 Text and Interpretation

[‘Ammar al-Sabati:] I heard Abu ‘Abd Allah say, “A hadd punishment is
not inherited the way blood-money, wealth, and real estate are. How-
ever, whoever among [a victim’s] heirs chooses to pursue it will have
the right to it, and whoever abandons it has no right. It is like when
a man slanders another man’s mother, and the slandered man has a
brother; even if one of them forgives him, the other can pursue his
right because she is the mother of both of them and the right to forgive
belongs to both of them together”
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[‘Abd al-Rahman:] I asked Abiu ‘Abd Allah about a man who intention-
ally killed two men. They both had successors; the successors of one
of them pardoned [him] and the others refused. He said, “Those who
did not pardon may Kill [the killer] or take the blood-money if they
wish to do so.” I said to Abu ‘Abd Allah, “Two men together intention-
ally killed a man who had two successors, and one of the successors
pardoned [him].” He said, “If some of the successors pardon, neither
[of the two kKillers] can be Killed. The share of the blood-money of the

one who pardoned is subtracted and the rest is paid to those who did
not pardon.”
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169 Kulayni, Kafi, 7:358.
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[AbG Wallad al-Hannat:] I asked Abu ‘Abd Allah about a Muslim man
who intentionally kills another Muslim man, but the slain man has no
Muslim successors and only dhimmi successors among his relatives.
He said, “The imam should invite his relatives from his household to
convert to Islam. Whoever converts to Islam becomes his successor.
The Kkiller will be delivered to him, and if he wishes he can have him
killed, pardon him, or accept the blood-money. If nobody converts to
Islam, the imam has authority over his affairs. If he wishes, he can
kill [the killer] or he can accept the blood-money and place it in the
Muslim public treasury. Had the slain man ever committed a crime, it
would be for the imam [to compensate], and likewise his blood-money
goes to the imam of the Muslims.” I said, “What if the imam pardons
him?” He said, “It is the right of all the Muslims, so the imam must
either kill [him] or accept the blood-money; he cannot pardon.”
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[‘Ubayd Allah al-Halabi:] Abu ‘Abd Allah was asked about [a case in
which] a man travels along one of the roads of the Muslims and his
riding animal hits a person with its hind leg. He said, “He is not liable
for what it hits with its hind legs but is liable for what it hits with
its forelegs.'”? That is because its hind legs are behind him when he
rides, but if he leads the animal, then he controls, by God’s permis-
sion, its forelegs to be put where he wishes.” He was asked about a

170
171
172
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Kulayni, Kafi, 7:359.

Kulayni, Kafi, 7:351; Tusi, Tahdhib, 10:224.

For the disagreements between early jurists and various schools on this question, see Ibn
‘Abd al-Barr, Istidhkar, 25:212-14, where it is reported that Malik, Awza, and Layth b. Sa‘d
agreed with the opinion given by Ja‘far here.
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Bactrian camel that becomes excited, leaves the building, and then
kills a man. The brother of the man strikes the animal with a sword
and cripples it. He said, “The owner of the Bactrian camel is liable for
the blood-money [of the man] and is owed the price for the camel.” As
for a man who scares another man and injures him, and his riding ani-
mal injures another man, he said, “He [the first man] is liable for it all.”

On Inheritance

95
a3 59 bl s T e Lyl s 30 4 e s Vi 1B 853
2 B0 ) sl VD Ty Lty e 8 ) o S L
B 7Y o Lo Y1 [ot] g 55 o clersy U 53 Lo s Lo 0
A8 O ) Jer )l s e

o g B o g 0 508 By 8,00 B 51 B gl 15 0l
ol Al a2 ) uoN g ey Aml e el B3 el 8l
AW plew o B3935 [(B] gl At g logun 2ie (31 Cinaidl 2y
B B o 3, Y5 lagalguw 58 o cx ¥ oy

el cr ey dml e Cal (b Buyg 8ty gl 27 Ol
el 35 sl 8allg — el T [Legin] g JS0 — gt A 02
048 e cx ¥y Y o 39350 doly g g g s (81 Canadl 2N
s 8L Je 3, Yy (oo lgu

el 329 [lgua] 2 (1 e Olager B Bty G BT 215 0l
S o gl L Cad) M o[ Cog] s (3 (po ol 836 )1 930
Jo 3 ¥ clagoleue 58 o NI Y1 e 59350 dorly egun g of o] 2is
st )

05 o) 018 g3y zashs 01T Al pe bl 3l e Y
s o) sl ) As (16 (B 5119815553 gl g 0Ty by [l]
Ogeonstg el e 068 Ul Al Sl gy o) Sl 09 o)

311467 TXT.indd 402 2/15/22 9:43 AM



Chapter 4: A Selection of Legal Responses 403

0352 STy 230 ey ki 03 Y paolane 05 rgly s e
173, i Lo _\buaﬁuujﬁﬁ;j bf‘l'vd\ J\-b h:)‘ﬁt/‘

[Zurara:] There is no disagreement among our companions, on the
authority of Abii ‘Abd Allah and Abt Ja‘far, that they were asked about
a woman who [died and] left behind her husband, mother, and two
daughters. They both said, “The husband gets one-quarter, the mother
gets one-sixth, and the two daughters get the remainder, because if
they were men they would get the remainder, and a woman does not
get more than what a man would get if he were in her position.

“If the deceased leaves behind either a mother or a father, as well
as a wife and a daughter, the inheritance comprises twenty shares:
one-eighth to the wife (three shares out of the twenty), one-sixth
for the parent (four shares), and one-half for the daughter (twelve
shares); five shares remain, and these are added to the shares of the
daughter and the parent according to their shares. Nothing is added
to the shares of the wife.

“If the deceased leaves behind two parents, a wife, and a daugh-
ter, then it also comprises twenty shares: one-sixth to the two par-
ents (eight shares, so each of them gets four shares), one-eighth to the
wife (three shares), and one-half to the daughter (twelve shares). One
share remains, which goes to the daughter and the parents according
to their shares. Nothing additional goes to the wife.

“If the deceased leaves behind a father, a husband, and a daughter,
the father gets two shares out of twelve, which is one-sixth; one-fourth,
or three shares out of twelve, goes to the husband; and one-half, or six
shares out of twelve, goes to the daughter. One share remains, which
goes to the daughter and the father according to their shares, and
nothing additional goes to the husband.

“No one among God'’s creation inherits along with a child except for
the parents, the husband, and the wife. If the deceased does not leave
a child but only a grandchild, male or female, the grandchild is counted
as a child. The children of sons count as sons and inherit as sons; the
children of daughters count as daughters and inherit as daughters;
and they [both] preclude the parents, the wife, and the husband from
inheriting at their higher rate. Even if the grandchildren are separated
by two, three, or more generations, they inherit just like direct off-
spring do, and they preclude others from inheriting [at their higher
rate] just like direct offspring do.”

173 Kulayni, Kafi, 7:79.
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[Bukayr b. A‘yan:] I said to Abl ‘Abd Allah, “A woman [died and] left
behind her husband, [half-] siblings through her mother, and [half-]
brothers and sisters through her father” He said, “One-half goes to
the husband (three shares); one-third [two shares] goes to siblings
through the mother, the male and the female being equal; and one
share remains and goes to the siblings through the father, with the
male receiving the share of two females. That is because the shares do
not change. The husband does not suffer a loss to his half nor do the
siblings through the mother to their third, because God, the Mighty
and Majestic, says, ‘If they are more than that, they share in a third."”

If there is only one [sibling through the father, and she is female], she
gets one-sixth. With the saying of God, the Praised and Exalted, ‘If a

174 Kulayni, Kaft, 7:101-2 (see also 7:103, where a variant of this report is attributed to Muham-
mad al-Baqir as quoted earlier).
175 Qurian 4:12.
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man or a woman who is to be inherited has left no parent or child,
but has left a brother or a sister, each of them receives one-sixth, and
if they are more than that, they share in a third,*’® He meant siblings
through the mother only. At the end of the siira of Women, He says,
‘They seek your legal verdict. Say, “God gives a ruling regarding those
who leave no parent or child. If a man dies with no child and has a
sister, she receives half of what is left behind.” This means a full sister
or a paternal sister. “And if there are brothers and sisters, the male
receives the share of two females.”'”” They and their children are the
ones whose inheritance can increase and decrease. If a woman leaves
behind her husband, sisters through her mother, and two sisters
through her father, one-half goes to the husband, as three shares; two
shares go to the sisters through the mother; and one share remains for
the two sisters through the father. If there is only one sister [through
the father], it [the share] goes to her, because if the two sisters through
the father were two brothers through the father, they would not get
anything above what remained. If there was one sister, or in the place
of the one there was a brother, nothing would be added to the remain-
der. Nothing is added for either female siblings or children because if
they were male, there would be nothing additional.”
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[Zurara:] I asked Abt ‘Abd Allah abouta man who [died and] left behind
a [full] brother through his father and mother, as well as a grandfather.
He said, “The wealth is split evenly between them. If there are two or
one hundred brothers, the grandfather is counted as one of them. The
grandfather receives whatever one brother receives.” He said, “If he
left a sister, the grandfather gets two shares and the sister gets one

share. If there are two sisters, the grandfather receives half and the
two sisters receive half” He said, “If he left behind [full] brothers and

176 Qur’an4:12.
177 Qur’an 4:176.
178 Kulayni, Kafi, 7:110.
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sisters through his mother and father, the grandfather is counted as
one of the brothers—a male receives the share of two females.”
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[‘Abbad b. Suhayb:] On the question of a man who neglected paying
zakat during his lifetime but, when he was about to die, calculated all
that he had neglected to pay of the zakat he owed and then entrusted
someone with taking it [from his wealth] and paying it to those to
whom it was owed, Abil ‘Abd Allah said, “That is permitted. It will be
taken from the entirety of his wealth. It is like a debt; if he owes it,

his heirs receive nothing until they pay the zakat that he willed [to
be paid]”
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[‘Abd al-Rahman b. al-Hajjaj:] [ asked Abti ‘Abd Allah about a husband
and a wife who both die, and then the wife’s heirs demand the wife’s
dower from the husband’s heirs. He said, “Has the inheritance already
been divided after their death?” I said, “Yes!” He said, “They are not
entitled to anything.” I said, “What if the wife is alive and after her

179 Kulayni, Kafi, 3:547; Tusi, Tahdhib, 9:170.
180 Kulayni, Kafi, 5:385-86.
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husband’s death she demands her dower?” He said, “She is not entitled
to anything if she lived with her husband until he died.” I said, “What if
she died and he is alive, and her heirs demand the dower from him?”
He said, “Did she live with him until her death without demanding it?”
[ said, “Yes!” He said, “They are not entitled to anything.” I said, “What
if he divorced her and then she demanded her dower?” He said, “And
she lived with him without demanding her dower until he divorced
her? She is not entitled to anything.” I said, “What is the point at which
she is no longer entitled to request her dower?” He said, “If she was
delivered to him and entered his house [to live with him] and thereaf-
ter made the demand, she is not entitled to anything.”8!
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[‘Abd al-Rahman b. al-Hajjaj:] I asked Abt ‘Abd Allah about hamil. He
said, “What is hamil?” 1 said, “A woman who is enslaved [and taken]
from her family together with a small child and who says, ‘This is
my son, or a man who is enslaved, finds his brother, and says, ‘This
is my brother, but neither has any evidence other than their word.”
He said, “What do the people [that is, the jurists among the majority]
in your region say about them?” I said, “They do not allow them to
inherit from one another, because there is no evidence of [a legally
valid] birth [that can prove shared lineage]; rather, it is the birth
[system followed] by the polytheists.” He said, “Praise be to God!
If she comes with her son or daughter and continues to acknowl-
edge them, and if he recognizes his brother, and they both confirm
it while they are of sound mind and continue to acknowledge that,
they inherit from one another”

181

182
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The answer was based on a long-established practice in Medina of women asking for their
dowers before moving to the matrimonial home. See Hurr al-‘Amili, Wasa’il al-Shi‘a, 21:254,
and, for reports about this Medinan tradition, 21:254-60.

Kulayni, Kaft, 7:165-66.
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